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Executive Summary

Property Management in Hong Kong

In Hong Kong, over half of the population live in private housing, a lot of which are multi-
owned residential buildings. Ownership in multi-owned buildings is generally expressed in
terms of undivided shares, which are assigned to each purchaser as co-owner with all other co-
owners as tenants-in-common. Shareholding of the undivided shares is normally set out in the
deed of mutual covenant (DMC) of the building or the development where there are multiple
buildings. The DMC may also stipulate the shareholding of management shares which form
the basis on which management fees are charged. Collective actions from owners are required
to exert influence in decision making related to property management matters.

Common areas (e.g. entrance lobbies and communal corridors) and facilities (e.g. water supply
systems and fire service installations) are co-owned by all owners, who are jointly responsible
for the costs in managing and maintaining these common parts. To cover the aforesaid costs
and all other expenses in relation to the management and administration of the building,
owners are obliged to pay their share by way of payment of management fees. Survey
commissioned by the Consumer Council (the Council) found that “staff salaries and related
expenses” (40.4%) was the major component of the management fee budget, followed by
“repairs and maintenance related expenses” (27.7%) and “cleaning related expenses” (10.8%).

Where a property management company (PMC) is hired to provide property management
services, the PMC usually collects management fees from the owners on a regular basis. The
Council's survey found that the monthly management fees paid by the respondent owners
ranged from HK$200 to HK$3,700. On average, the respondent owners spent approximately
7.4% of their monthly household income on management fees. According to a market study,
the total revenue of property management services in the residential market in Hong Kong was
forecasted to reach HK$55.1 billion (2.0% of Hong Kong's GDP) in 2022. As the residential
properties continue to age, a general rising trend in management fees is expected.

From time to time, the Council received stakeholders’ concerns or consumer complaints related
to property management, such as pricing or charge disputes and dissatisfaction with the quality
of property management services. The resolution rate of this type of complaints is relatively
low due to the complexity of the issues involved. Further problems of property management,
including unreasonably high or even unaffordable property management fees, bid-rigging,
over-charging and lack of information transparency are also found from court cases and news
reports.’

In order to better understand, identify and assess if the existing system of management fees in
private residential buildings in Hong Kong is working effectively, or whether there are issues
giving rise to consumer detriment, the Council undertook this Study to look into the issues and
put forward recommendations for enhancement of consumer protection.

1 The Standard. (2023 Jan 06) ICAC smash syndicate over record HK$500 million building maintenance contracts, arrest 49.



This Study

The key objectives of the Study? are to:

*  Gauge consumers' levels of awareness, understanding and influence on private residential
property management fees in Hong Kong, their rights and obligations in property
management, and their experiences and opinions on property management services
and fees;

*  Find out the roles and powers of owners’ organisations (OOs) in property management in
practice and their experiences and opinions in choosing and switching PMCs;

* Identify the prevailing issues and ranges of management fees and related expenses (such
as property manager's remunerations) in the private residential property management
market; the nature and extent of market competition among PMCs and their views and
opinions; and

*  Review the current state of safeguards so as to propose appropriate recommendations for
enhancing consumer protection in property management.

To define the scope of the Study and to gain insight into the market situation, the Council
reviewed the key statutory and regulatory requirements governing property management in
Hong Kong; carried out an in-depth review of 694 complaint cases related to property
management received during the last 11 years or so; and conducted a series of consultation
sessions at various stages of the Study with a range of stakeholders including relevant
government departments, regulatory authorities, public body, trade associations and
professionals to solicit their views on property management issues in Hong Kong.

To enrich the perspective of the Study, the Council also made inquiries with relevant regulatory
bodies in other markets and collected relevant regulatory information online with a view to
identifying possible learnings or good consumer protection measures for consideration.

Noting the importance of owner’s undivided shares and manager’s remunerations in property
management and management fees, and in order to understand the availability and
accessibility of key property management information to prospective purchasers, the Council
conducted desktop research into 50 sales brochures, 249 DMCs and two statutory declarations
(SDs) of first-hand private residential developments in Hong Kong during the sample period of
December 2019 to December 2021. The review analysis focuses on looking at the extent to
which DMC manager’s (i.e. the PMC specified in the DMC) remuneration is charged to the
permitted ceiling; the presentation of allocation of undivided shares and management shares
in DMC; the disclosure of DMC terms in sales brochure; and the connection of DMC managers
with developers.

In order to find out more about the underlying causes and circumstances of the prevailing
property management issues from the viewpoints of owners, OOs and PMCs, the Council
commissioned a research agency to conduct substantive fieldworks covering three sets of
surveys and in-depth interviews with selected owners, OOs and PMCs of multi-owned private
residential buildings across Hong Kong during November 2020 to July 2021.

2 Public buildings, industrial buildings, commercial buildings, composite buildings, public housing estates, buildings under home
ownership scheme, and buildings/houses with three storeys or below are out of scope of the Study.



Laws, Regulations and Regulatory Bodies

The management of multi-owned buildings in Hong Kong is mainly governed by the Building
Management Ordinance (Cap. 344) (BMO) and their respective DMCs, while property
management services are regulated under the Property Management Services Ordinance (Cap.
626) (PMSO).

On the one hand, the BMO provides a statutory framework for the formation of owners’
corporations (OCs) to facilitate the management and control of the common parts of buildings.
It contains provisions to avoid multiplicity of lawsuits involving numerous owners and allows
the majority rule in decision making so as to avoid the need for unanimous consent of all
owners in property management matters. Also, Schedule 7 to the BMO introduced mandatory
terms which are impliedly incorporated into every DMC and shall prevail over the express terms
of a DMC in the event of inconsistency. The Legal Advisory and Conveyancing Office (LACO)
of the Lands Department (LandsD) examines and approves DMCs to ensure compliance with
the BMO and the Guidelines for Deeds of Mutual Covenant (DMC Guidelines), which is a set of
guidelines it drew up for the purpose of providing a system of building management in private
residential developments. On the other hand, the PMSO provides for the licensing of PMCs
and property management practitioners (PMPs), regulates the provision of property
management services and established the Property Management Services Authority (PMSA),
which is the industry regulator in Hong Kong. The PMSA regulates and controls the provision
of property management services through a licensing regime, disciplinary actions and
promotion of industry development. Apart from the PMSA, the Home Affairs Department (HAD)
has been dedicating efforts to encourage owners of private buildings in Hong Kong to form
OCs and provided relevant supports to owners.

Review on Building Management in Five Selected Markets

Hong Kong's land holding and conveyancing system is unique in that multi-storey buildings
are held under co-ownership, with each owner holding undivided shares in the building as
tenants-in-common with each other. The co-owners' rights, interests and obligations are set
out in and governed by the DMC of the building.

Although the system in Hong Kong is unique, it is beneficial to examine and draw on the
experiences of other markets across the globe, especially when other markets are striving to
improve their systems and legal frameworks such that their experience can serve as good
reference for Hong Kong. In this connection, the Council reviewed the regulatory regimes of
five selected markets, namely Victoria of Australia, Mainland China (the Mainland), Singapore,
Taiwan and the United Kingdom, and details can be found in Chapter 5 of the Report.

In a nutshell, the transparency of information related to property management fees are higher
in Victoria, Singapore and Taiwan, enabling consumers in these markets to make more
informed decisions of property purchase; property managers can be appointed or terminated
by simple majority of votes of owners in Victoria and Singapore; specified duties and
requirements are imposed on developers in Victoria, the Mainland, Singapore and Taiwan; and
step-by-step mechanisms are in place to address property management disputes in Victoria,
Singapore and the United Kingdom. All the above serve as good reference for betterment of
the system in Hong Kong.



Issues Related to Property Management Fees in Hong Kong

With an overarching objective to advocate for a healthy, competitive and sustainable
marketplace in property management for the benefit of consumers in Hong Kong, by
consolidating the findings from all surveys, review exercises, desktop research and stakeholder
consultations undertaken, the Council has identified the following issues of concern and puts
forward a list of key recommendations in the hope of instigating further discussion by
stakeholders and society.

Lack of Transparency in the Basis of Allocation of Shares

One special feature of property ownership in Hong Kong is the allocation of undivided shares
and management shares (if any) among co-owners, with the former defining ownership and
the latter defining the sharing of property management and maintenance expenses that the
owners should bear from the moment they take ownership of the property.

The Study found that the allocation of shares is disclosed in the DMC of a development and in
the sales brochure under the section of summary of DMC. Nonetheless, no explanation on the
calculation and formula that determine the allocation of shares could be found in either the
DMC or the sales brochure. Absence of this piece of information is obviously unsatisfactory
from a consumer protection point of view, as it is essential information to enable prospective
purchasers to make informed purchase decisions. Without due consideration of such essential
information, owners who had not taken the share allocation, common areas and facilities and
maintenance fees into adequate consideration before purchasing the property may
subsequently find their liability for property management and maintenance expenses exceeds
their household budget. A natural consequence of ill-informed purchase decision is consumer
disputes, which the Council received from time to time mainly involving questions of
apportionment of shares, whether certain parts of the building were common parts, if the
common facilities or open spaces were opened for public use, or whether the sharing of
expenses was fair.

Although the calculation leading to allocation of undivided and/or management shares can be
found in the SD of a building, it is not a sales document offered for the general public’s
reference. As a matter of fact, many consumers are not aware of its existence or how to access
such information.

Difficulty in Obtaining Unanimous Owners’ Consent to Amend Unfair Terms in DMCs

Under the current legal setting, the DMC of a development, once registered with the Land
Registry, binds the successors in title of the covenantor and the persons deriving title from
them, whether or not they have actual notice of the DMC. Also, no party should unilaterally
modify any provisions in a DMC without the consent of all other parties.

Desktop research into relevant court cases showed that some DMCs drawn up by developers
might no longer fit the prevailing interests and benefits of the owners, therefore causing
disputes and controversies between the parties. However, under the current legal setting, any
amendment of the DMC must be supported by a unanimous consent of all owners even in
cases where the implementation of the problematic terms seriously jeopardised the rights and
interests of the owners. Recognising such difficulty, especially in large-scale housing estates or
where some owners are untraceable, uninformed or indifferent, Legislative Council's Panel of
Home Affairs had years ago urged for a mechanism for amending the unfair provisions in a



DMC by a resolution of less than 100% of shareholding of owners, subject to certain pre-
approval mechanism. The proposal was, however, not adopted due to concerns over the
interest of the minority owners who would oppose the amendment. As a result, the problem
continues and unanimous owners’ consent has to be reached in order to amend terms
in a DMC.

Potential Influence of the Developer or Major Owner or Management Committee (MC)
Members on Property Management Matters

A party holding a substantial number of undivided shares of a development might have the
voting rights to control the management of the property, such as establishment of the owners'
corporation (OC), termination of the PMC, etc. It is noted from the court cases that the
residential portion of some large-scale housing estates were allocated a low percentage of
undivided shares, making it difficult for the residential owners to gather sufficient shares to
pass resolutions for property management decisions. The analysis of sampled DMCs revealed
that residential owners in five out of the total 249 reviewed developments actually held less
than 50% of the total undivided shares. Furthermore, affiliation of DMC manager with the
developer is a common practice in the market and that there appears to be a high level of
market concentration. The analysis showed that 75% of the DMC managers in the reviewed
developments were affiliated with the developers, and that the top 10 DMC managers managed
around 47% of the reviewed developments.

When a developer decides to allocate less than 50% of the total undivided shares to the
residential owners and simultaneously appoints its affiliate as the DMC manager, concerns may
arise over potential conflict of interest. Besides the developers, as remarked by some
stakeholders, concern about conflict of interest may also appear in respect of major owners
and MC members during the appointment and termination of affiliated PMC as well as other
service providers. When these parties exercise their influence to push for specific property
management projects or activities, it may affect the choice and result in significant expenses
that have to be borne by all residential owners.

Service Quality Issues of PMCs Including Financial Risks and Dissatisfaction over
Performance

Apart from the front-end services which are primarily facility management and repair and
maintenance, property management services nowadays involve the back-end general
management to manage the finance, human resources and legal aspects of the property.
Among the 694 complaints concerning property management received by the Council from
2012 to 2022, around 50% of the complaints is related to allegation of improper handling of
financial related issues by PMCs and about 40% of the complaints is about dissatisfaction with
PMCs' quality of services.

Notwithstanding the mandatory requirements and measures in place which aim at curbing
mishandling of financial matters, allegations against PMCs having handled accounts
indiscriminately and used the management fees collected improperly were reported from time
to time. Although PMCs are statutorily required to account for their financial operations on a
regular basis, and that owners have the right to access financial information related to
management, some PMCs were reported to have refused to disclose financial and operational
information in the complaint cases received by the Council. Sometimes, dissatisfied owners



were left with no choice but to seek redress from the court, which might not be the best course
as the process could be lengthy, costly and stressful.

The Study also revealed an expectation gap between PMCs and owners on the PMCs’
performance, in that 71.4% — 100% of the PMCs surveyed considered their performance was up
to expectation while only 43.7% — 56.4% of the owners and 54.8% — 65.9% of the OOs surveyed
agreed that the performance was up to expectation. Apart from the expectation gap, 87% of
the owners indicated that they did not know the procedures to terminate unsatisfactory PMCs,
and many owners (40.4%) and OOs (33.3%) found it difficult to choose a suitable PMC due to
a lack of adequate market information.

Passive Owners’ Participation in Property Management Matters and Insufficient
Communication between OOs/OCs, PMCs and Owners

The Council's survey found that about 60% of the owners were passive to attend general
meetings (63.0%) opine (62.7%) or vote (58.0%) on building management-related matters. The
findings also showed that a majority of owners (over 78%) lacked an understanding of building
management and related regulations, which might be the reason for their low participation in
the management of their buildings. In fact, over 97% of the owners were unwilling to join OOs

as chairpersons or members with reasons such as “no spare time”, “no interest” and “too old
to participate” or did not even provide relevant reasons.

Managing a building entails decision-making on a wide range of issues, from daily cleaning
arrangements to overseeing major building maintenance works. As such, some form of OO is
required to be in place to facilitate collective decision-making of owners. Yet, statistics from
the Research Office of the Legislative Council revealed that only 47% of the private buildings
(including residential, mixed-use, commercial and industrial buildings) in Hong Kong had
formed OCs as at the end of 2021. Despite many years of government efforts in assisting the
formation of OCs and providing support services to OCs, the percentage remained at a similar
level for years. Stakeholders pointed out that the key obstacle for setting up OCs was the
unwillingness of owners, apart from the time commitment involved and a lack of knowledge
and experience in building management. Such passiveness could increase owners’ exposure
to the risk of mismanagement or possibly manipulation of their properties, and eventually
harming their rights and interests. Another problem is it may lead to misunderstanding or
misinterpretation, as evident by the finding that most disputes between owners, OOs and PMCs
were caused by a lack of adequate communication.

Substantial Rises in Management Fees Especially for Maintenance Costs

Feedbacks from PMCs indicated that the leading reasons for increases in management fees
were “inflation” (100%), “a rise in minimum wages” (72.4%) and "repair and maintenance of the
building” (31.6%). Although the DMC Guidelines stipulates the establishment of a special fund
(SF) to meet irregular expenses for renovation, improvement, and repair of the common areas
and other related costs, a study of the Urban Renewal Authority (URA) in 2017 revealed that
only one-third of the buildings surveyed in Hong Kong had set up SF while the remaining
buildings did not have reserves for major maintenance work. Even for buildings with SF,
balances of the funds were found to be inadequate to cover the costs of major maintenance
works. One main reason for inadequate funds in the SF is the lack of professional knowledge
of owners to determine the level of reserves required to cover the expenditure involved in
future maintenance works. Without SF or where the reserve in the SF is insufficient, the owners
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may have to bear millions or even tens of millions of dollars of project costs when the need for
major maintenance arises. This kind of additional contribution could cause financial strain on
some owners, especially retirees and the elderly. An affordable and sustainable mechanism to
accumulate funds for maintenance and repair is therefore a key protection for owners.

Recommendations from the Consumer Council

To achieve effective and responsible property management, on the one hand, it is important
to ensure information accuracy and transparency in both the pre- and post-purchase stages
and that the rights and obligations of owners are enforced in a fair manner throughout their
ownership. On the other hand, owners should play an active role in property management
and exercise proactive supervision to safeguard their own rights and interest. With all these
goals in mind, the Council puts forward eight key recommendations with the objectives of
improving communication, minimising misunderstanding and promoting consumer interests
in effective property management in the long run.

Enhancing Market Transparency, Fairness and Efficiency

Recommendation 1: To Boost Transparency on the Basis upon Which Property
Management Fees are Shared between Owners

Information about undivided shares and management shares to prospective purchasers prior
to their making of purchase decision is crucial to minimising future misunderstanding and
disputes. The Council recommends that the disclosure of the calculation and allocation basis
of the shares should be made by developers in first-hand sale of private residential properties,
as a good corporate practice to satisfy consumers’ right to know. It is further recommended
that developers should present the information in salient points in the sales brochures, with the
detailed calculation uploaded to the development's websites, and a link to the website specified
in the sales brochures. To enhance consumers’ ease of reference, different categories of
expense items should be displayed in the sales brochures. When the allocation of undivided
shares differs from that for management shares, a clear explanation for the difference should
be given. An example to illustrate the suggested display can be found in Section 7.2 of Chapter
7.

Recommendation 2: To Make Available Updated Property Management Information to
Promote the General Public’s Understanding and Knowledge of the Industry

The Council considers that the PMSA in the long run may consider developing a reference
database for the general public, by collating information on the levels of management fees
across Hong Kong. References can be made to the Electrical and Mechanical Services
Department's release of maintenance price information on lifts in private residential premises
for public reference and the Mandatory Provident Fund Schemes Authority’'s MPF Fund
Platform. To ensure that the database will serve its intended purpose, it should contain key
information such as building age, number of building units, building location, facilities and
services provided, area of horticulture, number of property management staff employed, etc.
for owners' reference. Competitively sensitive information such as the names of the PMCs and
the buildings would be anonymised before aggregating the information for publication and
take a progressive arrangement in the scale of information provision.

Vii



Recommendation 3: To Promote Fairness through Allowing Amendment of the Terms of
DMC (Other Than Those on Undivided Shares) with Majority Consent

Drawing reference from the experience in the Mainland and Singapore, the Council calls for a
relaxation of the requirement of unanimous consent, such as by amending the BMO to allow
amendment of the terms in a DMC by majority consent of owners, except for terms relating to
the allocation of undivided shares. Recognising the need for further review and discussion on
the percentage of shareholding required to form a majority consent, the Council proposes in
reference to the Companies Ordinance (Cap. 622), which allows amendment of the articles of
association of a company by a majority of at least 75% of the number (not shareholding) of the
members who vote in person or by proxy, to take 75% of undivided shares as reference point
in determining what should amount to a majority consent for the purpose of amending the
terms of a DMC. To address the concerns of potential abuse of the power and the need to
protect minority interests, the proposed amendment mechanism should only be available
to buildings of not less than 10 years of age, conducted under stringent procedures and
subject to appeal.

Recommendation 4: To Avoid Conflict of Interest from Over-engagement in Property
Management Decisions

To address the potential risk of conflict of interest of developer, major owners with 30% or more
undivided shares, or MC members with that of other owners and to promote healthy
competition in property management, the Council recommends the introduction of the
following provisions in the Residential Properties (First-hand Sales) Ordinance (Cap. 621) (RPO)
and/or DMC Guidelines:

*  Relationships between the developer and the DMC manager should be disclosed in the
sales brochure. Where the DMC manager has yet to be appointed, the sales brochure
should have a clear indication on when and how the disclosure will be made.

*  Relationship between any major owner holding 30% or more undivided shares or any MC
members, the PMCs or other service providers should also be disclosed as soon as the
latter is proposed for selection.

*  Declaration of interest should be made by the developer, major owner with 30% or more
undivided shares and any MC members when a conflict-of-interest situation arises. Where
appropriate, he/she should withdraw from the meeting and abstain from voting.

*  Bidding practice should be adopted to procure services from PMCs (after completion of
the appointment of the first DMC manager) and other service providers for substantial
scale projects and where nature of the service is critical.

The measures adopted in Victoria and the Mainland (Section 5.3 of Chapter 5) in this regard
may serve as good reference to Hong Kong.

Recommendation 5: To Improve Performance Efficiency of Property Management
Services with New Technologies and Intelligent Solutions

To improve the performance efficiency of property management services, the Council
advocates the adoption of technological and intelligent solutions and puts forward the
following suggestions for the industry to consider:

*  Roll out new intelligent solutions for services such as cleaning, sanitising, security,
communication, etc. at a suitable pace and priority.
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*  Enhance communication and sharing of information with owners through social media,
communication tools and/or dedicated websites, in addition or alternative to the
conventional way of displaying circulars.

* Involve owners and gather their feedback in all key project milestones, such as the initial
stage, evaluation process, testing stage and after the launch of the solution.

*  Explore the feasibility of bespoke software, apps, platforms or templates through
synergising effort of the industry to facilitate cost management and proper handling of
personal details and data. To this end, collaboration of the industry, the PMSA and the
innovation and technology sector should be considered.

Encouraging Participation of Owners

Recommendation 6: To Promote Active Participation of Owners with More Effective
Communication in Property Management Activities

The Council suggests strengthening owners’ engagement and participation in property
management matters in a progressive manner. To this end, an "information pack for owners",
which introduces the nature of property co-ownership, the rights and obligations of owners in
property management, the importance and procedure to form an OC, the available building
management support services, etc, may be prepared and provided to every purchaser upon
completion of the purchase through different channels. When owners move into their property,
they should be introduced to the management of the property as soon as possible, such as
through welcome gatherings or periodic workshops held by PMCs. To continue to inform and
engage owners in property management during the course of ownership, the HAD may
consider developing interactive learning kits or holding regular workshops about property
management and regulatory requirements. To further engage the owners, PMCs could
increase the use of social media and websites to strengthen mutual communication. In the
long run the practicality of virtual owners’ meetings could also be explored as a means to
facilitate participation of owners in view of their busy schedule.

The Council also calls for owners to play their part in property management and get involved
from the beginning of their ownership. Apart from always reviewing relevant documents to
understand the details of the property management expenses, they should also attend owners’
meeting regularly and keep track of the progress of any ongoing property management
projects. Apart from raising interest in participating, such progressive approach in education
and engagement could help the owners equip the required knowledge and present their
opinion more confidently before major decisions are made, instead of after their interests or
rights have been compromised.

Recommendation 7: To Facilitate the Early Set-Up of OCs or Join Forces of Owners to
Address Property Management Issues

To address the problem of insufficient knowledge and persistent lack of incentive of owners to
form OCs and join OOs, the Council calls for more education and publicity programmes to
enhance the general public’s understanding of the importance of OCs in property management
so as to increase their interest and willingness in forming OCs.

In addition, the Council calls for a review of the time within which a property manager must
call the first meeting of owners, as one main purpose of the meeting is to appoint an MC for
the purpose of forming an OC. Currently, the DMC Guidelines stipulates a 9-month period
from the date of the DMC for the property manager to call the first owners' meeting. Having
regard to the fact that owners’ eagerness and interest in the management of their property
usually decrease with time after completion of the purchase, the Council believes that the first



owners' meeting should take place as early as possible. Although some owners may not be
ready to form the OC at the first meeting, it can still serve as a platform for owners to join
forces to address concerns over the management of their buildings and set the foundation for
the formation of OC. In this connection, a review analysis conducted by the Council supports
the introduction of a requirement that, on top of the 9-month period, the first owners’ meeting
should be convened as soon as residential owners hold over 50% of the undivided shares in
aggregate, so as to safeguard their reasonable need to convene the first owners’ meeting as
early as possible to voice their concerns and to facilitate the earlier set-up of an OC.

For buildings without OCs or other forms of OOs, the PMCs can consider holding the general
meeting of owners at least twice per year to increase frequency of engagement with owners,
instead of the current practice of once every 12 to 15 months.

To provide motivation to owners to join the MC, the HAD may consider introducing an award
scheme to recognise the efforts, commitment and achievements of MCs or individual members
of MCs in promoting good property management. In addition, the amounts of maximum
allowances payable to specific members of an MC under the BMO may require a review in
order to better reflect the value of their contribution to the management of the property.

Enabling Safe and Sustainable Buildings

Recommendation 8: To Maintain Building Sustainability for Expected Repair and
Maintenance Expenditures with Reasonably Sufficient Reserve in the Special Fund

To avoid financial strain on owners as a result of the need to pay substantial one-off
contributions to the costs of major maintenance work, with reference to the experience in
Shenzhen of the Mainland and Australia in establishing reserve funds for future repair and
maintenance needs, the Council recommends that a SF should be maintained with sufficient
reserve by regular and reasonable contributions from owners in Hong Kong. In this connection,
the Council proposes establishing a capital works fund with a 10-year maintenance plan, and
that the contributions to be made could be determined based on the following options: (i) a
maintenance budget prepared by independent qualified professionals; (i) an amount
equivalent to a certain percentage of the annual budget of property management fees; (iii) a
hybrid model with a seed fund paid by the developer plus contributions by owners equivalent
to two months’ management fees, followed by owners’ monthly contributions; or (iv) the
current practice of a budget prepared by the PMC or OC.

As regards when owners should start to pay contributions to the SF, the Council proposes with
reference to experience from other markets that owners of first-hand properties should start
to contribute to the fund from the second year onwards. While buildings over 10 years may
face major repair and maintenance needs and should seek advice from professionals for the
required expenses, buildings at or below 10 years of age should set up a reserve fund to prepare
for the forthcoming repair needs. Subject to the condition of their buildings, owners should
decide the timing for contribution according to the respective maintenance needs. To promote
good governance of the fund, the Council suggests that the current requirement of keeping
the fund in a designated and interest-bearing account should continue. In addition, a list of
maintenance project items for which the fund may be used in future should be specified in
order to define its proper use. Furthermore, the contribution paid should not be transferable
and owners should be required at law to make monthly contributions. Except in a situation
considered by the property manager to be an emergency, no money shall be paid out of the
SF unless it is for a purpose approved by a resolution of the owners’ committee (if any).



To enhance owners' understanding of the importance in establishing and maintaining the SF,
PMCs and OOs are recommended to communicate with owners about the background and
rationale for establishing the fund, advise them on the basis of calculation of the contribution,
and inform them periodically about how the fund was and will be used.

The Way Forward

In most private residential buildings in Hong Kong, property management fee is the main
source of income to fuel the effective operation of daily property management activities.
Effective property management with high quality service and good maintenance would bring
positive impact on the living environment as well as upholding the condition and market value
of the building. To ensure financial sustainability and fair apportionment of management
expenses, full and clear disclosure of information and proactive participation of owners in the
management of their buildings are necessary. Yet, complicated laws and regulations in
property management, insufficient disclosure of information to potential purchasers, low level
of transparency of the property management market and generally weaker bargaining power
of owners together give rise to miscommunication, misunderstanding and disputes among
different parties.

The Study identifies various consumer protection issues in the property management market
which warrant the joint efforts of stakeholders in finding workable solutions in the long run. By
making the aforesaid recommendations, the Council hopes with informed and constructive
discussion with all stakeholders involved, a fair marketplace with strengthened consumer
protection could be achieved and that the value of the owners’ contributions to the
management of their property could be truly optimised.
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Issues and Recommendations

— Enhancing Market Transparency, Fairness and Efficiency

Lack of transparency in the allocation basis
of undivided and management shares among
property units, which define ownership and
the sharing of property management and
maintenance expenses.

Elaborate the basis of calculation and allocation of shares
1 upon which property management fees are shared between

ABC
cleaning
service?

Developer's/major owner’s/management committee (MC)
members’ potential conflict of interest with owners over
property management matters.

Declare potential conflicts of interest:
- relationships between parties.
- where appropriate, withdraw from meeting and abstain from voting.

- adopt bidding practice for substantial scale project.

Encouraging Participation of Owners

Passive participation of owners and insufficient communication
between owners, owners’ organisations (00s) and PMCs.

6 Increase engagement with owners in major touchpoints
| and the use of e-platforms to facilitate communication.

Allow convening the first owners' meeting upon '@'

7 residential owners reach over 50% undivided shares

in aggregrate, apart from the no later than 9 months h //////////

period under DMC guidelines.

Introduce an award scheme to recognise the efforts
of MCs or individual members of MCs, and review
the amount of maximum allowances payable to

members of MC.




Management
Fee

Difficulty in choosing new property management
companies (PMCs) due to insufficient market
information.

Increase market transparency through an open database 2
as reference source on management fees.

Difficulty in obtaining unanimous owners’ consent to amend
unfair terms in Deed of Mutual Covenant (DMC).

Allow amendment of the terms of DMC (other than those on
undivided shares) with majority consent for buildings =10 years
old under a stringent mechanism.

Synergise industry efforts to deploy new technologies
and intelligent solutions for service enhancement.

Insufficient reserve for building repair and
maintenance

Establish a capital works fund with a 10-year
maintenance plan, with contributions determined
either by:

oo @

- professional assessment approach
- percentage of annual budget

- developer's seed fund + owners' contribution
(start-up and monthly)

- PMCs and OCs
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Introduction

1.1 Background

The costly housing in Hong Kong, which has been known as the most expensive among all
international cities over the past decade,” is one of the most pivotal issues that Hong Kong is
facing. The city has more than half of its population living in private housing. According to the
official housing figures at the end of 2021,° there were approximately 1.4 million domestic
households living in private permanent housing,” accounting for 52.4% of all domestic
households or 53.4% of all housings in Hong Kong.® For the same period, a total stock of
1,237,995 private domestic units® was recorded in Hong Kong.® The number of private
domestic units was forecasted to grow by 22,851 units by the end of 2022, with another 21,848
units were forecasted to complete in 2023." It is therefore anticipated that households living
in private housing being the majority is likely to remain the case in Hong Kong.

Apart from paying a substantial sum to buy a private residential flat, a monthly property
management fee is payable by most property owners (owners) or tenants in Hong Kong.
Survey commissioned by the Council found that the monthly management fees paid by the
respondent owners of private residential flats ranged from HK$200 to HK$3,700, with the mean
being HK$1,108 or around HK$2.7 per sq. ft. When separately asked, on average, they spent
approximately 7.4% of their monthly household income on management fees. In view of the
volume of private residential properties in Hong Kong, the cumulative amount of consumer
spending for property management services in Hong Kong is substantial. According to a
market study, the total revenue of property management services in the residential market in
Hong Kong in 2016 stood at HK$39.7 billion (i.e. around 1.6% of Hong Kong's GDP as estimated
by the Council), which was forecasted to grow at a compound annual growth rate of 5.6% to
reach HK$55.1 billion by 2022 (i.e. 2.0% of GDP)."” In addition, as the residential properties
continue to age, coupled with the increasing repair and maintenance costs in Hong Kong, a
general rising trend in management fees is expected.

> Demographia. (2022) Demographia International Housing Affordability. 2022 Edition.

6 Hong Kong Housing Authority. Housing in Figures 2022.

7 Private permanent housing covers (a) private housing blocks; (b) flats built under the Urban Improvement Scheme of the Hong Kong
Housing Society; (c) villas/bungalows/modern village houses; (d) simple stone structures/traditional village houses; and (e) flats under
various subsidised sale flat schemes such as Home Ownership Scheme that can be traded in the open market.

81n Hong Kong, housing is in general split into 3 main categories — private permanent housing, public permanent housing and
temporary housing.

9 Private domestic units comprise independent domestic units with exclusive cooking facilities, bathroom and toilet, but exclude village
houses, quarters, dormitories, hotels and hostels.

10 Rating and Valuation Department. (2022) Hong Kong Property Review 2022 Table 1.

" Census and Statistics Department. Housing and Property Statistics.

2 Frost & Sullivan. (2016) Total Revenue of Hong Kong's Property Management Services.



From time to time, the Council received consumer complaints related to property management,
such as pricing or charge disputes and dissatisfaction with the quality of property management
services. More often than not, these complaints involved complicated issues and had a
relatively low resolution rate.

The laws on property management in Hong Kong are complex and could be difficult for lay
owners to understand. Although acting collectively they do have their influence on property
management decisions, lay owners in general lack sufficient understanding about the laws and
regulations relating to property management fees and their rights and obligations, putting
them in a weaker position than property developers (developers) and property managers, who
in general have more knowledge and resources for professional support in this regard.

With an overarching objective to advocate for a healthy, competitive and sustainable
marketplace in property management for the benefit of consumers in Hong Kong, the Council
undertook this Study on Private Residential Property Management Fees in Hong Kong (the
Study) to probe into the existing system of management fees in private residential multi-owned
buildings where property management companies (PMCs or property managers, which are
used interchangeably in this Report) are engaged, to assess whether the system is working
effectively, and to identify related consumer issues.

Carrying out the Study requires an understanding of the intricate and intertwined relationships
between owners, owners' organisations (OOs),” developers and PMCs over the life cycle of the
property development; identification of matters which impact on property management fees
directly or indirectly; reviewing complicated provisions in Deeds of Mutual Covenant (DMCs);
and a high-level understanding of applicable laws and rules in local and selected markets.

The surveys and interviews commissioned by the Council for the Study were carried out at the
onset of the COVID-19 pandemic which affected the progress of the fieldwork and lengthened
the period of enumeration. Many selected owners, OOs and PMCs refused to share their views
face-to-face, resulting in their relatively low response rates. This was partly due to social
distancing during the pandemic and partly the sensitive nature of the issues (e.g. termination
of PMCs by OOs, cost components of PMCs) covered in the surveys and interviews.

1.2 Objectives and Approach

The key objectives of the Study are to:

*  Gauge consumers' levels of awareness, understanding and influence on private residential
property management fees (management fees) in Hong Kong, their rights and obligations
in property management, and their experiences and opinions on property management
services and fees;

*  Find out the roles and powers of OOs in property management in practice and their
experiences and opinions in choosing and switching PMCs;

* Identify the prevailing issues and ranges of management fees and related expenses (such as
property manager’s remunerations) in the private residential property management market,
the nature and extent of market competition among PMCs and their views and opinions; and

3 00s in Hong Kong include owners’ corporations (2631 2% E]) and owners' committees (X Z8E). It used to include mutual

aid committees (EBIZEE), all of which were dissolved before 1 January 2023. They are of different constitution and functions
which will be further discussed in the Report.



*  Review the current state of safeguards so as to propose appropriate recommendations for
enhancing consumer protection in property management.

The property types in Hong Kong are highly diverse but in general, a significant number of
households in Hong Kong live in multi-owned private residential buildings that engage PMCs
for property management services. Therefore, the Council dedicated its consumer protection
efforts in this type of buildings in the Study by taking the following steps:

*  To define the scope of the Study and obtain insight into the market situation, the Council
carried out (i) a desktop review of the key statutory requirements governing property
management in Hong Kong; (i) a review of the property management-related complaints
received by the Council in the last 10 years or so; and (iii) a series of consultation sessions
at various stages of the Study with a range of stakeholders from different sectors to solicit
their views on property management issues in Hong Kong (please refer to Chapter 2 for
more details);

*  Noting the importance of owner’s undivided shares and manager’s remunerations in
property management and management fees, the Council also performed a review of the
provisions relating to the calculation of management fees in the DMCs of selected first-
hand private residential properties in Hong Kong, which were publicly available at the
selected property developments’ websites;

*  The Council commissioned a research agency to conduct substantive fieldworks covering
three sets of face-to-face surveys and in-depth interviews of owner occupiers,™ OOs and
PMCs to find out their level of understanding of the applicable laws in Hong Kong, owners
and OOs’ experience and level of satisfaction about the practice and service of PMCs, and
PMCs’ views on matters related to property management; and

*  The Council conducted desktop research on the relevant regulations in other markets with
a view to identifying possible learnings or good consumer protection measures for
consideration. Given the unique system of ownership and possession of multi-owned
buildings in Hong Kong, the Council was only able to identify a few markets (Australia,
Mainland China, Singapore, Taiwan and the United Kingdom)™ which adopt the strata
titles or condominium type of ownership that resemble (but are not identical with) the
unique system in Hong Kong.

By reference to all the above-mentioned work, the Council undertook post-study stakeholder
consultation' with a view to holistically fleshing out issues related to property management
and making recommendations to enhance protection to consumers.

4 Only owner occupiers were enumerated in the survey. Housing units with tenants, housing units that were vacant and/or non-
responding were excluded from the survey.

1> Similar to multiple ownership in Hong Kong, these markets allow (i) individual ownership of specific part of a property (called a "lot”
or more generally a unit); and (i) shared ownership of the common areas and facilities of the property.

6 At a later stage of the Study in December 2022, in order to solicit views from stakeholders on the identified issues and proposed
recommendations in the Study, the Council held four stakeholder engagement sessions and met with a total of 11 organisations (in
alphabetical order), namely Competition Commission, The Federation of Hong Kong Property Management Industry Limited, Home
Affairs Department, Hong Kong Association of Property Management Companies, The Hong Kong Institute of Housing, Housing
Department, Lands Department's Legal Advisory and Conveyancing Office, Property Management Services Authority, Real Estate
Developers Association of Hong Kong, Sales of First-hand Residential Properties Authority and the Urban Renewal Authority.



1.3 Structure of the Report

The Study Report is structured as follows:

Chapter 2 gives an overview of the property management market in Hong Kong with a
summary of major governing laws and regulations on property management and relevant
regulatory bodies, major legal obligations of owners in multi-owned buildings, condition
of the local property management industry, and complaints received from the general
public. It also sets out the stakeholders’ inputs and feedback in relation to property
management received by the Council between the preparatory stage and towards the
completion of the Study;

Chapter 3 presents the Council’s research and review of DMCs, statutory declarations and
sales brochures of first-hand private residential properties in Hong Kong from December
2019 to December 2021. The review focused on information disclosed in the “Summary
of DMC" in sales brochures, and information from DMCs on matters related to property
management fees, namely, the extent to which DMC manager’s remuneration is charged
to the permitted ceiling; the presentation of allocation of undivided shares and
management shares in DMC; the disclosure of DMC terms in sales brochure; and the
connection of DMC managers with developers;

Chapter 4 provides the methodology and major findings from surveys and in-depth
interviews of selected owners, OOs and PMCs from a random sample of multi-owned
private residential buildings across Hong Kong during November 2020 to July 2021 to
solicit their views on practices related to property management fees in Hong Kong;

Chapter 5 presents a summary of Hong Kong's unique conveyancing system of ownership
and possession in multi-owned buildings and the results of comparative studies of
selected markets to support the recommendations;

Chapter 6 consolidates the issues related to property management fees in Hong Kong as
identified in previous Chapters from multiple sources including the pre-and post-study
stakeholders’ consultation, complaints received by the Council, as well as desktop research
and survey findings; and

Chapter 7 puts forward a number of recommendations to address the issues related to
property management fees that have been raised in previous Chapters taking into account
the comments received by the Council.



Property Management in
Hong Kong

2.1

Introduction

This Chapter gives a summary of major governing laws and regulations on property
management in Hong Kong and an overview of relevant regulatory bodies. It then presents
the major legal obligations of owners in multi-owned buildings, the condition of the local
property management industry, the property management related complaints received by the
Council, the Property Management Services Authority (PMSA) and Competition Commission.
Lastly, it sets out the stakeholders’ inputs and feedback in relation to property management
received by the Council from the preparatory stage and towards the completion of the Study.

2.2 Laws and Regulations

In a multi-storey building in Hong Kong, common areas (e.g. entrance lobbies and communal
corridors) and facilities (e.g. water supply systems and fire service installations) are co-owned
by all owners with an undivided share. The owners are therefore jointly responsible for the
management and maintenance of these co-owned common parts.

In layman's terms, property management involves management of building(s) and provision of
related services (e.g. security, cleaning, financial management, gardening, repair and
maintenance) tailored to the needs of the particular property. Property management service,
however, has its statutory meaning under the Property Management Services Ordinance (Cap.
626) (PMSO), which came into force on 26 May 2016. More discussion on its impact on the
property management industry in Hong Kong can be found in Section 2.7.

Owners may manage and maintain the property by themselves or appoint a property manager
to do so on their behalf. For more efficient operation and management, owners can
incorporate themselves as an owners’ corporation (OC), which is a legal entity formed under
the Building Management Ordinance (Cap. 344), or form other non-statutory owners'
organisations (OOs) such as owners’ committee and other residents’ organisations. Section 2.5
will discuss in greater details on the relationship, roles and functions of different OOs.

The management of properties in Hong Kong is mainly governed by the BMO and their
respective Deeds of Mutual Covenant, while property management services are regulated by
the PMSO.

Appendix 1 of the Report provides an overview of the historical development of building
management regulations in Hong Kong.



The Building Management Ordinance (Cap. 344) (BMO)

The BMO provides a statutory framework for the appointment of a management committee
(MC) under sections 3, 3A or 4 and the formation of an OC to facilitate the management and
control of the common parts of multi-storey buildings co-owned by different owners.
Furthermore, the formation of OCs avoids multiplicity of lawsuits involving numerous owners.
Over the years, there have been consultations and legislative amendment in place in light of
changing circumstances and to address public concerns, such as clarifying the procedures for
appointing the MC and its members, as well as procurement and financial arrangements
applicable to OCs and property management companies (PMCs). As of the writing of this
Report, the Home and Youth Affairs Bureau (HYAB) has presented a paper for discussion at the
meeting of the Legislative Council Panel on Home Affairs, Culture and Sports, proposing
legislative amendment to the BMO, which is expected to be introduced into the Legislative
Council within 2023.

Schedule 7 to the BMO sets out the requirements in relation to property managers. Its
provisions are mandatory terms to be impliedly incorporated into every deed of mutual
covenant. In the event of any inconsistency between the provisions in Schedule 7 and the terms
of a deed of mutual covenant, the provisions in Schedule 7 shall prevail.

The Deed of Mutual Covenant (DMCQ)

A DMC is a private contract entered into by the developer, the first purchaser and the property
manager which defines the rights, interests and obligations of owners among themselves. The
DMC is registered in the Land Registry (LR) and binds all subsequent owners and property
managers appointed from time to time.

In a multi-storey building, ownership is generally expressed in terms of undivided shares of and
in the land (where the building is erected) and the building. Prima facie, an owner owns
undivided share as tenants-in-common with all other co-owners together with an exclusive
right of possession of his/her unit. The DMC sets out the allocation of all undivided shares of
and in the land and the building. DMC provisions are subject to the statutory provisions
contained in the BMO as explained above.

The Property Management Services Ordinance (Cap. 626) (PMSO)

PMCs may be engaged by developers to manage newly developed properties as DMC
Managers or otherwise hired by OCs or other OOs, on behalf of all owners, to manage the
buildings.

In 2016, the PMSO came into force to regulate and control the provision of property
management services via a mandatory licensing regime of PMCs and property management
practitioners (PMPs). The PMSA was also established in 2016 under the PMSO to regulate the
provision of property management services and to promote the professional development of
the property management industry. The PMSA has since issued Codes of Conduct and Best
Practice Guides covering different property management areas' to govern the behaviours of

7 The areas covered including complaint handling mechanism, handling of moneys received on behalf of clients, ending of PMC
appointment, handling payment for or arranging payment to be made by clients, provision of prescribed information and financial
documents to clients, carrying out procurement for clients and prevention of bid-rigging.



the industry and to raise their competence and professionalism. Section 2.7 of this Report
provides more details on the licensing regime for PMCs and PMPs in Hong Kong.

2.3 Regulatory Bodies

The following is a summary of the remit of the relevant government departments in
encouraging and assisting owners to form OCs for managing their properties, and the role of
the industry regulator in Hong Kong:

e lLegal Advisory and Conveyancing Office (LACO) of the Lands Department (LandsD)
examines and approves DMCs which require approval under the land leases before the
sale of units. In approving DMCs, LACO ensures that the DMCs are in compliance with
the BMO and the Guidelines for Deeds of Mutual Covenant (DMC Guidelines);™

e The Home Affairs Department (HAD), being the executive arm of HYAB, has been playing
an active role in encouraging owners of private buildings to form OCs in accordance with
the BMO and providing support to assist owners, including visiting owners of buildings
without OCs, attending OC meetings upon invitation and handling enquiries on building
management matters. Various initiatives such as the Building Management Professional
Advisory Service Scheme, Free Legal Advice Service on Building Management and
Building Management Dispute Resolution Service have been implemented by HAD. The
HAD also oversees the implementation of the PMSO and formulate policies in relation to
the property management industry; and

e  The PMSA regulates and controls the provision of property management services through
a licensing regime, and promotes the integrity, competence and professional development
of PMCs and PMPs. Under the PMSO, it also possesses the powers to conduct
investigation, convene disciplinary hearings and impose sanctions if PMCs and PMPs have
committed disciplinary offence or no longer meets any of the prescribed criteria for
holding the licence.

2.4 Obligations of Owners

As aforementioned, owners can incorporate themselves as an OC or form other non-statutory
OOs to manage the building. Once the owners have been incorporated, all rights, powers,
privileges and duties of the owners in relation to common parts shall be exercised and
performed by the OC.” In this connection, the OC has the statutory duty to maintain the
common areas in a state of good and serviceable repairs and clean condition and to comply
with work orders in respect of common parts of a building, and to do all things reasonably
necessary for the enforcement of the obligations contained in the DMC for the control,
management and administration of the building.?® In addition, the OC is required by law to
procure and keep in force in relation to the common parts of the building a policy of insurance
in respect of third-party risk.?" In order to recoup itself of the expenses in carrying out its legal

'8 Practitioners are required to follow the DMC Guidelines issued by the Lands Department under LACO Circular Memoranda Nos. 79
and 79A for the approval of DMC by the LandsD. If any deviation from the DMC Guidelines is requested, explanation and full
justification for the deviation is required. LACO of the LandsD may approve or reject any request for deviation from the DMC
Guidelines or impose any other requirements as may be appropriate to the circumstances of any particular case. Incorporation of
the standard clauses in the DMC Guidelines is not mandatory and the clauses may be incorporated with variations (provided that
they comply with the DMC Guidelines) to suit the circumstances of the individual DMCs and the developments concerned.

¥ BMO. Section 16.

20 BMO. Section 18(1).

21 BMO. Section 28.



obligations, the OC is entitled under the BMO to collect management fees from owners of the
building.

Apart from the BMO, there are a number of legislations in Hong Kong governing owners or
occupiers’ obligations as regards repairs and maintenance. Some examples are given below:

° Pursuant to the Buildings Ordinance (Cap. 123), the Director of Buildings of the Buildings
Department may declare a building dangerous and compel an owner to remedy any
structural defects;

e  The Public Health and Municipal Services Ordinance (Cap. 132) confers power on the
appropriate authority to require the owner or occupier of a property to take steps to deal
with nuisances which are injurious to health (e.g. water seepage which originates from the
property itself); and

e Under the Occupiers Liability Ordinance (Cap. 314), occupiers of premises have a duty to
ensure their visitors are reasonably safe in their permitted use of the premises.

It follows from the above that where an OC is aware of relevant problems in the common parts
of the building, it should take all reasonable steps in the circumstances including proper and
expeditious action to address the problems. Liability may arise if there is fault on the OC's part
or if it fails to take appropriate steps to remedy the defect. Owners and occupiers of the
building also play an important part in this regard.


http://www.hklii.hk/hk/legis/en/ord/132/

2.5 Relationship, Role and Function of OC, MC, Owners’ Committee and

PMC

To put the Report in context, this section provides information on the relationship, role and
function of the crucial parties in the management of a building, as shown in Chart 1 below:

Chart 1: Relationship, Role and Function of OC, MC, Owners’ Committee and PMC

Option 1

If owners
had oc
formed
ocC

Owners to
appoint
members

of MC

MC

Option 2

If owners
had Owners'

formed Committee

owners’
committee

Legal entity and body corporate set up
under the BMO

Represents all owners in managing the
building

Enforces the obligations contained in the
DMC

Empowered to appoint, monitor and
dismiss a PMC and monitor the budget to
be spent on the management and
maintenance work

Handles the day-to-day business of OC

Exercises and performs powers and duties
conferred or imposed by the BMO on
behalf of the OC

(Where an MC has been appointed and an OC
has been formed, the members of the MC shall
be deemed to be the owners’ committee)

Non-statutory body
Formed under the DMC
Monitors the work of the PMC

« Gives advice to the PMC and makes

recommendations and decisions as
appropriate

Further information on each of these parties is as follows:

Owners' Corporation (OC)

MC/Owners'
Committee
advises and
monitors
PMC,
subject to
the terms of
the DMCs

N
\4\»9(\"6

PMC

Provides
g property
§ management
~ services in
accordance
with the
PMSO,
PMSA's
Codes of
Conduct and
its service
contract

An OC is a body corporate set up under the BMO, which deals with property management
matters on behalf of all the owners with the legal status to represent all owners in managing

the common parts of the building.

It is also empowered to appoint a property manager,

monitor and terminate the services provided, as well as to monitor the budget to be spent on
the management and maintenance work.

Chart 2 shows the procedures for the formation of OC under the BMO: #

22 HAD. (2017) A Guide on Building Management Ordinance (Cap. 344).



Chart 2: Procedures for Formation of OC via MC

Appoint an MC in owners' meeting

Decide the number of MC members

Appoint MC members

Appoint a chairman, a vice-chairman, a secretary and a treasurer of the MC

The MC shall within 28 days of such appointment apply to the LR for the registration of
the owners as a corporation (i.e. an OC)

Management Committee (MC)

An MC handles the day-to-day business of the OC. Section 29 of the BMO provides that the
powers and duties conferred or imposed by the BMO on an OC shall be exercised and
performed on behalf of the OC by the MC.

Sections 3, 3A or 4 of the BMO contain provisions governing the appointment of MC, as follows (Chart 3):

Chart 3: Different Ways to Appoint MC

A meeting of owners may be
convened by

* Property manager;

* Person authorised by the

The resolution of appointment of MC may
be:
(a) Passed by a majority of the votes of the

Section 3 DMC: or owners voting either personally or by
* An owner appointed by the proxy; and
owners of n%Ft) less thar¥5% (b) Supported by the owners of not less
of the shares in aggregag than 30% of the shares in aggregate
The owners of not less than Subject to section 3A(5) on notices of
Section 3A 20% of the shares in objection from the owners, the resolution
(Application  35gregate may apply to the of appointment of MC may be passed by a

to the HYAB)

HYAB to convene a meeting
of owners.

The Lands Tribunal may,
upon application by the

resolution passed by a majority of the
votes of the owners voting either
personally or by proxy.

Section 4 o The resolution of appointment of MC may
(Application = owners of not less than 10% .
f the sh . be passed by a resolution passed by a
to the Lands  © LS SUEITES [ CEfeliEef s e majority of the votes of the owners voting
Tribunal) the HYAB or an authorised either personally or by proxy.

officer, order that a meeting
of owners be convened.
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Owners’ Committee

An owners’ committee is an owners’ organisation formed under and in accordance with the
DMC. Its composition, operation details, duties and powers are generally stipulated in the DMC.

The property manager must call the first meeting of owners as soon as possible, but in any
event not later than nine months after the date of the DMC (and to call further and subsequent
meetings if required), which meeting must appoint a chairman and committee of owners or
must appoint an MC for the purpose of forming an OC under the BMO.?

An owners’ committee is not a body corporate and it gives advice to the property manager,
subject to the terms of the DMCs, and makes recommendations and decisions as appropriate.
It also monitors the work of the property manager.?* Where an MC has been appointed under
the BMO, the members of the MC shall be deemed to be the owners’ committee under the
DMC.%»

Property Management Company (PMC)

A PMC may take the role of a property manager as provided under the DMC and provides
professional expertise to execute on behalf of the owners or OC routine management duties
including cleaning, repairing and maintenance of common areas and facilities of the building.

Acting in the capacity of the agent of the owners or OC, the PMC has duties and responsibilities
(e.g. in relation to the preparation of budget and other financial management duties) as agreed
and stated in its contract of appointment and also in the BMO.

Differentiation between DMC Manager and Contract Manager

PMCs can be broadly divided into two main types as follows:

(1)  DMC manager who is specified in the DMC to manage the building (i.e. the PMC specified
in the DMC). Its remuneration is subject to the manager’s remuneration cap as provided
by the DMC Guidelines (please refer to Chapter 3 for more details); and

(2) Contract manager who is appointed by the owners of the building on contract basis and
for the time being is managing the building for the purposes of the DMC (i.e. a Contract
PMC). Its remuneration could be based on “lump sum” (i.e. fixed amount received by the
PMC including the expense of the buildings and manager’s remuneration) or “cost plus”
(i.e. the manager’s remuneration is set out by a certain percentage or an agreed amount
of the total expenditure of the building).

Both types of PMCs shall comply with the applicable requirements stipulated in the BMO,®
such as the requirements on financial and procurement arrangement, as well as resignation
and termination of the PMC. However, the means of terminating these two types of PMCs may
be different.

Subject to the provisions of the BMO, the initial period of management by the first manager
must not exceed two years from the date of appointment under the DMC. As prescribed by
the DMC Guidelines No. 8(b), prior to the formation of the OC, the owners’ committee may at

2 DMC Guidelines. Clause 9.

24 Buildings Department. (2002) Building Maintenance Guidebook.
2 BMO. Section 34K.

26 BMO. Section 34E (1) and (2).
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any time terminate the manager's appointment without compensation by a resolution passed
by a majority of votes of owners voting either personally or by proxy in an owners’ meeting
and supported by owners of not less than 50% of the undivided share in aggregate (excluding
the undivided shares allocated to the common areas) and by giving the manager three months'
notice in writing. Also, under Schedule 7 of the BMO, owners may by notice terminate the
DMC manager's appointment by a resolution, at a general meeting convened for such purpose,
which is (i) passed by a majority of the votes of the owners voting either personally or by proxy;
and (ii) supported by the owners holding not less than 50% of the shares in aggregate.

The above mechanism is also applicable to a contract manager where the contract of
appointment contains no provision for the termination of its appointment. However, if the
contract of appointment contains provisions for its termination, the OC shall comply with those
provisions, instead of applying the above termination mechanism.?’

2.6 Management Fees

What are Management Fees?

Management fees are the sum of money which a PMC collects from the owners of the building
on a regular basis (usually on a monthly basis) to pay for the expenditure incurred by it in
carrying out its duties under the DMC and the BMO. The PMC is required to prepare a budget
setting out the proposed expenditure for the financial year, which will become the total amount
of management expenses payable by the owners for the financial year.”® Owners of a building
normally contribute to the total amount of management expenses by way of payment of
management fees.

The level of management fees payable by owners varies depending on the location, amenities
available, the age and state of repairs, the size of staff provided for managing common areas
and facilities of the building.

Establishment of Funds

Table 1 outlines the different types of funds, namely general fund (GF), contingency fund (CF)
and special fund (SF), which are set up for payment of different types of expenses related to
property management. Under section 20(1) of the BMO, an OC shall establish and maintain a
GF to defray the cost of the exercise of its powers and the performance of its duties under the
DMC, if any, and to pay government rent, premiums, taxes or other outgoings (including any
outgoings in relation to any maintenance or repair work) which are payable in respect of the
building as a whole.

If the GF established thereby is insufficient to provide for any expenditure of an unexpected or
urgent nature and to meet any payments of the kind specified in section 20(1), an optional CF*
may be established and maintained. Contributions to the GF are collected from owners by way
of monthly management fees, while contributions to the CF may be from the monthly collection
of management fees or at a time and in a manner as determined by the OC.

Apart from the GF and CF established and maintained by OC, the BMO also specified that a
SF shall be established and maintained by the PMC to provide for expenditure of a kind not

27 HAD. (2017) A Guide on Building Management Ordinance (Cap. 344).
28 BMO. Paragraph 1 of Schedule 7.
29 BMO. Section 20(2).
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expected to be incurred annually,® such as expenses for renovation, improvement and repair
of the common areas, costs of the relevant investigation works and professional services, etc.
The PMC must not use the SF for the payment of any outstanding management expenses
arising from or in connection with the day-to-day management of the building. Contributions
to the SF are collected from owners by way of special contribution. Contributions to the SF
are neither refundable nor transferable to any new owner. If there is an OC, the OC shall
determine, by a resolution at a general meeting of the OC, the amount to be contributed to
the SF by the owners in any financial year, and the time when those contributions shall be
payable. Some DMCs of the properties also state with the clauses, with or without any OOs,
as determined by a resolution of owners at an owners’ meeting convened under the DMC, that
the amount to be contributed to the SF by the owners, or that the PMC should include in the
budget for the next financial year, an estimated time and the amount of money when there will
be a need to draw on the SF.

Table 1 below, which is extracted from the Building Financial Management Toolkit developed
by the Independent Commission Against Corruption (ICAC), narrates the differences between
the GF, CF and SF:

Table 1: Differences between the GF, CF and SF

General Fund Contingency Fund Special Fund
Use of Fund 1. Property management | 1. Unexpected or urgent expenditure/ meeting
expenses (e.g. cleaning, | payments when the general fund is insufficient or the
security, insurance, expenditure is not expected to be recurrent.
repair and 2. Replacement of major equipment (e.g. lifts,

maintenance, staff,
professional fees).

playground).

3. Structural improvement and maintenance (e.g.
2.Government rent, taxes, | slope, waterproofing works).

rates, etc.
4. Large-scale projects (e.g. building renovation).
Determination | MC based on annual MC based on maintenance MC based on project
of Amount of budget. plan. cost.
Contribution
Approval of 1. MG or 1. MC; or OC in general
Amount of meeting.

2. OCin general meeting | 2. OC in general meeting (if
(if contribution exceeds | contribution exceeds

Contribution

previous year’s by previous year's by >50%).
>50%).
Collection of Monthly collection of Monthly collection of Special contribution.
Contribution management fee. management fees, or in time
and manner as determined
by the OC.

Source: The toolkit was developed by ICAC jointly with HAD, the Hong Kong Housing Society (HKHS), the Hong Kong Institute of
Certified Public Accountants (HKICPA), and the Hong Kong Association of Property Management Companies (HKAPMC).

30 BMO. Paragraph 4 of Schedule 7.
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Preparation of Budget and Keeping of Accounts

For the purpose of fixing owners’ contribution to the GF and the CF, if there is any, the first step
is to prepare a proposed budget on the management expenses that are likely to be incurred
in the next financial year.

The BMO contains provisions governing the preparation of budget by MC and PMC
respectively. Where a PMC is engaged and its duties cover financial management, normally it
is the PMC that prepares the proposed budget which is then reviewed by the MC. Appendix 2
provides further details on how management fees are determined in this regard.

The budget prepared by the MC shall set out the sums which in its opinion will be reasonably
necessary to meet payments of the kind specified for the GF and the CF, if any.*' A revised
budget may be prepared if the MC is of the opinion that any sum set out in the budget is
insufficient to meet the proposed expenditure.

The MC is empowered under the BMO to determine the amount to be contributed by the
owners to the GF and the CF, if any, during a period of not exceeding 12 months.** Where the
amount to be determined by an MC exceeds the amount of the preceding 12 months by 150%,
the amount has to be approved by the OC at a general meeting by a majority of the votes of
the owners voting either personally or by proxy.*

On the other hand, the PMC under the BMO shall maintain proper books or records of account
and other financial records for at least six years* and only the owner, registered mortgagee,
their representatives or tenants’ representatives are allowed to inspect the books or records of
account, upon request with approval and a reasonable copying fee set by the OC.** The PMC
shall also prepare a summary of income and expenditure and a balance sheet every quarter
and display a copy of such in a prominent place in the building for seven consecutive days
within one month after each consecutive period of three months.?’

Apportionment of Contributions Between Owners
Owners' shares in a DMC can be found in undivided share and/or management share (Box 1).

Ownership in a multi-storey building is generally expressed in terms of undivided shares.
According to the BMO, “share” means the share of an owner in a building determined in
accordance with section 39. The voting rights of owners at an owners’ fees will be charged
based on the undivided shares owned by the owners.

Management share is not defined in the BMO or the DMC Guidelines. In practice, management
share is the basis on which management fees are charged to owners. If a DMC does not consist
of management shares allocation, the property’s management fees will be charged based on
the undivided shares.

31 BMO. Paragraph 2 of Schedule 5.

32 BMO. Paragraph 3 of Schedule 5.

33 BMO. Section 21(1).

34 BMO. Section 21(1A).

35 BMO. Section 27(1) and (2).

36 BMO. Paragraphs 1(A), (B) and (C) of Schedule 6.
37 BMO. Paragraph 2 of Schedule 7.
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The BMO provides that the amount to be contributed by an owner towards the GF and the CF
(if any), shall be fixed by the MC in accordance with the DMC (if any) and payable at such times
and in such manner as the MC may determine.®

If there is no DMC, or if the DMC does not provide for the fixing of contributions, which is more
common in older buildings, the amount to be contributed by an owner shall be fixed by the
MC (i) in the manner provided in an instrument registered in the LR; or (i) if there is no such
instrument or the instrument contains no such provision, then in the proportion which his/her
undivided share in the building bears to the total number of shares into which the building is
divided.*

Once the MC and/or the owners in a general meeting,*® as appropriate, have decided on the
amount and timing of contributions to management expenses of the building, the manager
notifies each owner of the amount due and each owner is liable to pay the contribution,
normally in monthly payments.

Box 1: Calculation Basis of Undivided Share vs. Management Share

In general, the allocation of undivided shares and management shares are calculated by reference to
the gross floor area (GFA) of a unit in proportion to the GFA of the development as certified by an
Authorised Person.*' However, as indicated in past Legislative Council paper, some DMCs of existing
buildings, particularly old buildings, allocated the undivided shares on (i) a “value” basis, which followed
that those premises with a higher market value (e.g. commercial portions in a building) were allocated
more undivided shares; or (i) an “even distribution” basis, which each unit of the building was allocated
the same number of undivided shares. Allocation of undivided shares and management shares on
different bases could result in a discrepancy in the distribution of voting rights and management liability
between residential owners and non-residential owners (e.g. carpark owners, commercial owners, etc.),*
and certain groups of owners may unfairly bear higher management expenses. To tackle this issue,
LACO has required that both the undivided and management shares of a building should be allocated
on GFA basis, save for other justifiable basis which does not raise fairness concerns. If any basis other
than GFA is proposed for the allocation of shares in the DMC, LACO will have to be satisfied with

justification that the use of such basis will not result in disproportionate management charges being
imposed on the owners of any specific parts of a development.*

2.7 The Property Management Market

Private Buildings with PMCs

According to HAD's Database of Private Buildings in Hong Kong, as at 13 March 2023, there
were about 41,000 private buildings (without distinction by types of buildings) in Hong Kong.
Amongst these buildings, about 68% of them were managed by PMCs. Chart 4 shows the

distribution of private buildings by district and those with PMCs in Hong Kong.

38 BMO. Section 22(1).

39 BMO. Sections 22(2) and 39.
40 BMO. Section 21 (1A). If any subsequent amount determined by the MC increases over 50% of the preceding amount, that
subsequent amount shall be approved by the OC by a resolution passed at a general meeting of the OC.
41 An Authorised Person is appointed under section 4(1)(a) or (2) of the Buildings Ordinance (Cap. 123) as a co-ordinator of building
works for the development.

42 | egislative Council Paper No. CB(2)1839/01-02(07) (14 May 2002).
43 DMC Guidelines. Clause 6.
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Chart 4: Distribution of Private Buildings in Hong Kong as at 13 March 2023

Total Number of Private Buildings by District Number and Share of Private Buildings with PMC

by District
9,142 6,102
(67%)
Hong Kong Island
Kowloon
23057 New Territories 4(’52;)
' (o)
9,223 17,578

(76%)

Source: HAD. Database of Private Buildings in Hong Kong.

A PMC may be appointed by the developer (i.e. DMC manager) or subsequently by the OOs
or owners (i.e. Contract manager). PMCs differ in size, portfolio of buildings under
management and financial position. PMCs may manage one or more types of buildings like
public housing, private residential buildings, commercial buildings, industrial buildings, or
composite (or mixed-use) buildings.

Over the years, a range of factors such as consumers demand for improved standard of housing,
and government measures to promote proper property management and encourage
sustainable living, have accelerated the growth of the property management industry, which is
now a major service sector in Hong Kong.

In terms of market concentration, according to the membership statistics** shared in December
2022 on the website of the Hong Kong Association of Property Management Companies, a
major industry organisation in Hong Kong, 113 of its corporate property management members
were providing services “for over 70% of the residential units, various commercial buildings, car
parks, and private and government facilities in Hong Kong among those that hire PMCs".

It is also observed that developer-affiliated PMCs are often supported by their parent
companies’ pipeline real estate development projects. The relationships between PMCs and
the developers of the buildings are further analysed in Chapter 3 of the Report.

Previously, the property management service industry is viewed as having relatively low entry
barriers due to its less capital-intensive nature and that a licence was not required. Subsequent
to the establishment of the PMSO, a licensing regime has been introduced.

44 The Hong Kong Association of Property Management Companies. See https://hkapmc.org.hk/en/history-objectives/
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Licensing of PMCs and PMPs

Section 8 of the PMSO provides for a single-tier licensing regime of PMCs and a two-tier
licensing regime of PMPs to regulate the provision of property management services in Hong
Kong. The implementation of the licensing regime, which sets out the minimum qualification
requirements for PMCs* and PMPs,*® came into effect on August 1, 2020. There is a three-
year transitional period until 31 July in 2023, after which application of a licence will become
mandatory for all property management practitioners.

According to the two-tier licensing regime for PMPs, an individual who assumes a managerial
or supervisory role in a PMC which is required to hold a licence for the property management
services provided by the PMC to a property are required to be licensed.

Business entities providing more than one category of the property management services set
out in Schedule 1 to PMSO to properties with DMCs are required to hold a PMC licence. There
are seven categories of services relating to the management of a property which included (i)
general management services; (ii) management of the environment; (iii) repair, maintenance
and improvement; (iv) finance and asset management; (v) facility management; (vi) human
resources management relating to personnel involved; and (vii) legal services.

According to the PMSA, there were over 600 PMCs in Hong Kong in 2022, and as of 10 March
2023, 368 PMC licence and 11,304 PMP licence/provisional PMP licence were issued respectively.
It should be noted that as the transitional period for mandatory licensing has yet to expire until
31 July 2023, more PMCs operating in Hong Kong may apply for a licence in the coming months.
Table 2 shows the total number of PMCs and PMPs licences in Hong Kong as provided in the
PMSA's website.

Table 2: Total Number of PMCs and PMPs Licences Issued as at 10 March 2023

Licensed PMCs Licensed PMPs Provisional Licensed Total_ Number of
PMPs Licensees
Total 368 7,599 3,705 11,672

Source: PMSA. Registers of Licensees.

Licensees are required to comply with certain requirements set out in the PMSO and the
Property Management Services (Licensing and Related Matters) Regulation. Among different
requirements under the regime, the information that must be provided by PMCs to their clients
concerns:

° Conflict of interests;
° Contracts entered into for or on behalf of clients; and

e  Documents relating to management of property as may be specified by the PMSA from
time to time.

If a licensee fails to comply with a requirement, he may commit a disciplinary offence and may
be subject to disciplinary action. The PMSA is empowered by the PMSO to conduct
investigation and hearing for a licensee who is suspected to have committed a disciplinary
offence or to have no longer met any of the prescribed criteria for holding the licence; to

45 PMSA. PMCs' “Criteria for Holding a Licence”.
46 PMSA. PMPs' “Criteria for Holding a Licence”.
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https://www.elegislation.gov.hk/hk/cap626!en?INDEX_CS=N&xpid=ID_1541021881791_066

impose penalties on the transgressor if the evidence is sufficient and; to set out complaint
handling procedures and issue Codes of Conduct for industry practitioners to comply with.
More Codes of Conduct on various topics will be issued in the near future. The PMSA may
discipline the licensee who has committed a disciplinary offence by making any of the following
orders against the licensee:

e  Verbal warning or written reprimand;

e  Fine (the maximum fine of disciplinary offences is HK$300,000 under Schedule 2 to the
PMSO);

° Impose a condition on the licence;
e Vary a condition of the licence;
° Suspend the licence; or

Revoke the licence.

2.8 Complaints

It is observed that there are different avenues for complaints related to property management
in Hong Kong. This Section provides a summary of the complaints received by the Council, the
PMSA and the Competition Commission.

Complaints Received by the Council

As shown in Chart 5, in the past 11 years or so, the Council received 694 complaints concerning
property management services. About 342 complaints (about 50% of the total) were related
to pricing and charges disputes, while over 296 complaints (about 40%) were related to quality
of services. The remaining 8% or so were on miscellaneous matters.

The total amount involved in property management complaints received by the Council from
2012 to 2022 was HK$393 million. Of the 11 years, the yearly monetary amount involved
exceeded HK$1 million in eight years and reached its highest at HK$320 million in 2015.

Furthermore, during the period of 2012-2022, about half of the complaints (50%) was resolved
after the Council’s conciliation, whereas over one-tenth (12%) were unresolved. The remaining
38% were either not pursuable (e.g. insufficient information provided by the complainants, lack
of cooperation from the complainants) or were still under conciliation.
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Chart 5: Breakdown of Consumer Complaints (% Share, Dollar Amount and Number) on Property
Management by Categories in 2012 — 2022
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2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Total Amount

Involved ($HK | $13 | $289 | $3.2 $320 | $05 $6.6 $14.8 | $0.07 | $0.04 | $121 $6.2
Million)

Remark:* For 2015 in Chart 5, as around 200 complaints for the “Price/Charges Dispute” category in 2015 were received from a group
of purchasers of a first-hand residential property, the Council combined them into one incident in the above Chart in order not to
distort the overall presentation. It should be noted that the total amount in consumer complaints on property management in 2015
included all of the aforementioned cases.

Pricing and Charges Disputes

For the 342 complaint cases related to pricing and charges disputes, some of the disputes
between owners and OOs or property managers could have been amicably resolved, or at least
better managed, had each party dedicated some efforts to strengthen communications.
Certain cases also expose some core structural issues in the current laws and regulations
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regarding management fees that warrant a review to improve transparency on the calculation
of management fees and effectiveness of the supervision of property managers to protect
owners. The cases highlighted below (including resolution details, where available) show the
disputes arose from the handling or interpretation of the obligations of OOs, MCs and property
managers in their respective roles on property management:

Alleged/Suspected Misuse of Management Fees

e Of the 342 complaints, around 200 were received from a group of purchasers of a first-
hand multiple block residential property with over 2,000 units in 2015. They alleged that
the property manager misapplied the management fees to pay business expenses that
should have been borne by the developer when handing over the newly completed units
to them. To resolve the matter, the property manager eventually refunded the amount in
dispute to the building’s management fund.

e An OC complained in 2012 that the property manager of a multiple block residential
property with over 1,500 units should not have charged the “headquarters and
professional fee"*’ in addition to the “manager remuneration” which had already taken up
a certain percentage of the management fee. The property manager claimed that he was
allowed to charge all reasonable professional fees and costs he incurred in relation to the
management of the estate and it was a common industry practice to charge such
"headquarters and professional fee”. Owing to confidentiality requirement, outcome of
the case cannot be disclosed in this Report.

e In 2016, an owner suspected that the building’s management fees might have been
wrongfully applied for the benefit of a private enterprise operated in the housing estate
with over 1,000 units, in which the housing estate was a part of a mixed-use development.
The owner complained to the Council that the property manager had refused to disclose
accounting records and annual budgets of the private enterprise to support his suspicion.
As the case involved multiple issues, no settlement was reached at the end.

e Anowner of a multiple phase residential development with about 3,000 units complained
and alleged that the property manager had hired full time staff using the building's
management fees but deployed such staff to serve the housing blocks of other
developments. The case was settled between the owners’ committee and the
property manager.

Alleged Contravention of the BMO and Related Code of Practice

e Anowner of large-scale housing estate with over 6,000 residential units from a mixed-use
development complained in 2018 that the property manager had failed to provide him/her
with the building’s books and accounting records, allegedly in violation of paragraph 2(5),
Schedule 7 of the BMO that requires the property manager to permit any owner to inspect
the books or records of account and any income and expenditure account or balance
sheet at any reasonable time; and on payment of a reasonable copying charge, supply
any owner with a copy of any record or document requested by him/her. The
management office advised the complainant the channel through which the complainant
could obtain the documents.

47 Such "headquarters and professional fee” includes headquarters fee which is pooled indirect expenses incurred by the headquarters
or the holding company of the property manager for managing a building or blocks of buildings.
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e An owner of a multiple phase residential development with over 1,200 residential units
complained in 2021 that the property manager did not display the income and
expenditure account, the budget and the audited accounts of the building in a prominent
place. The owner did not further pursue the complaint after bringing it to the
Council's attention.

e An owner from a multiple block residential development with over 600 residential units
complained that the outgoing property manager did not properly transfer payment
records of management fees to the incoming property manager, in violation of statutory
requirements relating to the termination of appointment under the BMO. With the
assistance of the Council, the outgoing property manager eventually transferred the
outstanding management fee to the incoming property manager to resolve the matter.

Court Cases. HKSAR v WONG WAI LUNG (KTCC 1149/2021); and THE INCORPORATED
OWNERS OF CHOI MING COURT v. WONG WAI LUNG & GUARDIAN PROPERTY
MANAGEMENT LIMITED (HCA 1740/2021)*®

e InJuly 2021, it was reported that the then property manager of Choi Ming Court, Wong,
under the employment of Guardian Property Management Limited, was prosecuted
with a charge of theft. According to the prosecution, for a period of ten years from
2010 to 2020, the defendant had embezzled around HK$50 million of the OC's money
through forgery and fraudulent fund transfers from the OC's bank account to his own
account.

e  Subsequently, in November 2021, the OC of Choi Ming Court filed a civil claim in the
High Court against both parties for compensation. According to desktop research, no
judgment has been handed down.

Alleged Breach of DMC

e In 2017, an owner of a smaller-size flat from a multiple block residential development with
600 residential units, was concerned that the management fees charged to him increased
at a higher percentage (7.4%) than that charged to owners of larger-size flats (6%). He
questioned if the property manager had followed the DMC provisions to allocate
management fees among owners based on the GFA of flats, as the average management
fees per square foot (sg. ft.) should be the same regardless of the flat size. The
complainant subsequently advised the Council that he was satisfied with the further details
provided by the property manager to explain how the management fees for the small-
size flats were arrived at.

48 Oriental Daily. (2021) F2HHZ68T-E CREEM A LB Y32 HCA 1740/2021; Oriental Daily. (2021) 3535 A B & ¢ 9
R RN KTCC 1149/2021.
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Court Case. EEWHXEEARAT ¥ ERMRT (A ) KEXEURZEE (LDBM
152/2000)*°

e The building is divided into the theatre, shop and residential premises under the DMC.
There was divergence of views among owners of different premises on their liability for
the expenses of repair works over the common parts and facilities of the building
concerning the canopies, electrical installation, corridors, fire escape staircases, exterior
walls, scaffolding and painting of exterior walls. The Lands Tribunal ordered that the
costs be apportioned in accordance with the DMC and the BMO. In particular, owners
of the residential premises shall not be responsible for the costs of repairing the canopies
as the owners of the theatre and shop premises enjoy exclusive right of use/occupation
and thus owe the duty of maintenance under section 34H of the BMO. As for the repair
costs of the other areas or parts thereof, based on the DMC, the Lands Tribunal held that
they should be borne by the relevant owners solely as provided for in the DMC or
apportioned among the owners in accordance with the shares stipulated therein.

Alleged Lack of Transparency on Coverage of Management Fees and Charges

e An owner of a residential development with multiple blocks and houses with over 200
residential units alleged in 2020 that the owners’ committee excluded some owners from
participating in meetings of owners, leading to questions over the fairness and
transparency of the decisions related to management expenses made at the meetings.
The owner did not further pursue the complaint after bringing it to the Council's attention.

e In 2018, an owner of a multiple block housing estate with over 1,000 residential units was
puzzled by the property manager’s refusal to deduct the internet service charges from the
management fee previously borne by each owner of the building, after the contract
between the building and the internet service provider ended. The owner did not further
pursue the complaint after bringing it to the Council’s attention.

e In 2020, an owner of a residential flat of a multiple block housing estate with over 2,000
residential units from a mixed-use development complained and questioned why
residential flat owners were required to share the management expenses of common areas
which, according to the complainant, were solely attributable to and incurred for the
benefit of commercial owners. The case was not pursued due to inconsistent viewpoints
among residential owners.

Court Case. #7154 sk HEKEGELAE)EEIZRAE (LDBM 124/2012)%°

e The Applicant (the owner) sought the Lands Tribunal’s clarification on the determination
of management fees of the building. Prior to the establishment of the OC, the
management fees of the building were charged according to the size and the location
of the units. After the first MC of the OC was formed, it resolved that the amount of
management fees should be determined according to the terms of the DMC such that
different ratios would be applied to residential units and commercial units. This gave
rise to heated and continuous dispute among the owners. Subsequently, the second
MC resumed the previous practice of charging management fees according to the size

42 The Hong Kong Legal Information Institute (HKLII). B = EHEIR A E 5F EHIRIT (FEA) KEFEFE 112 AEHE [2000] HKLAT
178; (LDBM 152/2000).

0 The Hong Kong Legal Information Institute (HKLI). @& 3 (RS KIS GENE)SE 17 2274H] [2012] HKLAT 71 (LDBM 124/2012).
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and location of the units. Considering this decision as confusing and unreliable, an
owner applied to the Lands Tribunal for clarification of the relevant terms of the DMC.
The judge held that the amount of the management fees should be determined
according to the proportion of each owner's undivided shares set out in the DMC. As
the difference of opinion over the interpretation of DMC had caused annoyance to the
owners for more than four years, the current OC agreed to refer the matter to the Lands
Tribunal for decision. He also praised the applicant and the OC for their practical
attitude in handling the case as they did not raise unnecessary arguments in the
proceedings and seek costs against each other.

Dissatisfaction with Service Quality

Generally speaking, complainants in this category were dissatisfied with the attitude of PMC
frontline staff in attending to their requests, and the speed and the way in which their
complaints (e.g. water and electricity supply, noise nuisance and water seepage from the
external walls) were handled. Some complainants were also discontented that the lobby was
unmanned at times.

Disruption of Water Supply

e An owner of a multiple block housing estate with over 2,300 residential units complained
in 2018 that there were frequent breakdowns of the sanitary water supply at his housing
estate. According to the complainant, the origin of the problem was from a restaurant in
the estate but the management office did not take prompt follow-up actions to resume
the sanitary water supply. The complainant added that the property manager did not
apologise to owners for the prolonged trouble caused and prepare any contingency plans
in case of the disruption of water supply. It took one more month to resume the water
supply upon the Council’s conciliation.

Noise Nuisance

e  The Council received a number of complaints related to noise nuisance from time to time,
in which the complainants were dissatisfied that the property managers concerned were
unable to resolve the problem of noise nuisance occurring in their units.

Water Seepage from External Walls

e An owner of a multiple block housing estate with over 1,500 residential units alleged in
2018 that after the renovation of the building’s external wall, he found water seepage to
his unit from the external wall. He complained against the property manager and the
construction company responsible for the renovation and alleged that these two parties
had delayed their response in resolving this matter promptly. The management office
followed up the rectification works with the complainant upon the Council’s conciliation
in the end.

Unmanned Lobby

e  An owner of a multiple phase development with over 1,900 residential units complained
in 2018 that the lobby of his building was unmanned from the evening to the next morning
for 1.5 months and the property manager allegedly told him that this was due to cost
saving. The dispute was unable to be resolved.
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Complaints Received by the PMSA

From 2018 to 2021, the PMSA received about 400 complaints per financial year. During the
period from 1 April 2021 to 31 March 2022, the PMSA received and handled 378 complaints
mainly from property owners of residential properties as stated in its 2021-22 Annual Report
(Chart 6).

Among different types of complaints, those involving “general management services”,
“management of property environment”, and “repair, maintenance and improvement” form the
majority. The complaints were mainly against the PMCs for not handling owners’ complaints
properly, failing to assist owners to convene meetings, failing to handover properly at the end
of service appointment, delay in taking follow-up actions about repair and maintenance works
of common facilities, inadequate provision of cleaning or security services, inappropriate
handling of noise nuisance or unauthorised occupation of common areas, etc.

On top of the above, the PMSA also received a total of 34 complaints on issues of “finance and
asset management”, which were about unclear or incorrect budgeting and accounts, refusal or
delay in answering requests for inspection of financial records, etc.

Chart 6: Classification of Complaints within Jurisdiction of the PMSA for 2021-2022

18
34 General management services
Repair, maintenance and improvement
> Total: 400 200 Management of property environment
Finance and asset management
65 Facility management

Source: The PMSA

Remark: * Since a single complaint case may involve more than one category of complaint, the total number of complaints in different
categories is not equal to the total number of complaint cases.

Complaints Received by the Competition Commission

In a recent statement, the Competition Commission indicated that from 2021 to 2022, “real
estate and property management” has been one of the top three sectors where the
Competition Commission has received the greatest number of complaints.®® In respect of its
ongoing initial assessment and investigation cases relating to anti-competitive issues, nine
cases belonging to the real estate and property management sector were initiated from 1°* April
2021 to 31 March 2022.

From 2018 to 2021, the real estate and property management sector ranked first among all
sectors involved in ongoing initial assessment and investigation cases, with 6, 13 and 11 cases
in the respective years.

5T Competition Commission. (6 January 2023) Statement by the Competition Commission regarding estate agencies’ internal memos
on commission for first-hand property transactions.
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2.9 Stakeholder Consultation

In kick-starting the Study, the Council met with HAD, LACO and the PMSA to seek their views
relating to the Study in late 2019. During the Study, ongoing communications, advice and
support were obtained from these stakeholders in strengthening and clarifying the Council's
understanding of the crux of the issues about property management. The Council would like
to thank these organisations for their valuable contributions.

Furthermore, the Council had also approached various industry organisations® to seek their
views, but possibly affected by the pandemic, only one organisation managed to meet with the
Council in December 2019.

On the other hand, the Council kept contacting a number of industry professionals as well as
representatives from the Urban Renewal Authority (URA) during the course of the Study to
collect their opinions on the interim Study findings.

The stakeholders whom the Council consulted at the various stages of the Study identified the
following key problems in property management in Hong Kong:

Absence of Official and Published Information on Property Management Market
Structure and Fees

At the time of the stakeholder consultation, official collection and disclosure of information on
property management fees or related costs such as manager's remunerations were lacking.
Such information was considered important to consumers in making prospective selections.

There was market comment that the Government might set up a property management fee
monitoring mechanism which measured the average property management fee across Hong
Kong in order to provide benchmarks for consumers’ reference.

Owners’ Lack of Awareness and Understanding of DMC, Its Provision and Long-term

Impact

Under the Residential Properties (First-hand Sales) Ordinance (Cap. 621) (RPO), the sales
brochure must, amongst other things, contain a summary of provisions of the DMC or draft
DMC, as applicable, that deal with the common parts of the development, and state (i) the
identity of the DMC manager; (ii) the number of undivided shares assigned to each residential
property; (iii) the term of years for which the property manager is appointed; and (iv) the basis
on which the management expenses are shared among the owners of the residential properties.

Yet, prospective home buyers might not have read or understood the aforesaid details in a sale
brochure, resulting in unawareness or insufficient consideration of the ongoing costs to be
incurred in owning a flat. Their discontent with management expenses might also arise from a
lack of understanding of the DMCs which contain provisions with technical terms and jargons.

Insufficient Participations by Owners in First Appointment of DMC Manager

A DMC binds a registered owner and its successors and assignees, and hence home buyers
normally have no control over the appointment of the DMC manager. Accordingly, owners, in

52 The industry organisations include the Hong Kong Association of Property Management Companies, the Hong Kong Association
of Property Services Agents, the Federation of Hong Kong Property Management Industry Limited, and the Hong Kong Institute of

Housing.
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accordance with the DMC, normally have to wait until the expiry of the DMC manager’s 2-year
appointment before they could appoint another PMC through tender.

Difficulty in Termination of DMC Managers’ Appointment

The appointment of a DMC Manager can be terminated by following the steps and procedures
stipulated in Schedule 7 of the BMO. However, it is observed that termination is extremely
difficult in practice since it requires consent from owners holding not less than 50% of the
undivided shares in aggregate. Given the general unwillingness of owners in attending owners'
meeting and spending time in property management matters, it is in practice difficult to achieve
such a majority decision.

It Is also observed that, for some large-scale property developments that come with a shopping
mall, developers tend to retain a relatively large proportion of undivided shares to themselves.
This gives rise to the issues of potential conflict of interest, as well as potential domination of
the developer in decisions about the appointment of PMCs. Chapter 3 of the Report provides
examples in this regard.

Potential Issues of the Basis of Manager’s Remuneration

According to the market observation and as illustrated by the survey findings in Chapter 3, it is
a general practice that DMCs are drafted in a way that the DMC manager’s remuneration would
reach the ceiling permissible by the DMC Guidelines.

To address the foregoing issue, the BMO review exercise proposed some possible measures
such as the provision of a more detailed breakdown of expense items (i.e. how the service fee
of the headquarters is apportioned among the developments managed by the same property
manager), exclusion of expenditure items which do not involve any value-added services by the
PMC (e.g. electricity and water charges) from the formula for calculating the DMC managers’
remuneration and lowering the ceiling of the remuneration rate of DMC managers. Please refer
to Appendix 1 for further details.

Another point of the view from the stakeholder was that manager's remunerations should not
be based on the expenditure in order to avoid inflation of the expenditure to increase the
manager’s remuneration, and that expenditure should be based on needs and reference to
market price.

Lack of Proactive Routine Maintenance

Regarding property maintenance, with developers responsible for the repair and maintenance
of new developments under the Defects Liability Period (DLP) for six months, some industry
experts commented that the PMC normally excludes the repair and maintenance expenses from
the first-year budget. Such responsibility would then rest with the owners of the building from
the second year on. However, owners may not be aware of the importance and only address
them when the building becomes dilapidated or requires immediate repair. It will result in the
deterioration of the building’s condition if repair and maintenance needs are not attended to in
a timely fashion.

More involvement from PMCs in routine maintenance by changing the BMO and DMC was also
mentioned. Instead of dealing with emergency maintenance at the last minute or when
accidents happen, it is more desirable to include the cost of routine maintenance and emergency
maintenance in the monthly management fees. The maintenance requirements of the Housing
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Authority’s tender approach could provide useful reference to OCs of private buildings. This,
however, will increase the expenditure base which in turn may boost up property manager's
remuneration if the existing basis of charge remains unchanged.

Absence of a Centralised Complaint Mechanism

Relevant Government departments (i.e. HAD), industry regulators (i.e. the PMSA), statutory
bodies (i.e. ICAC, the Competition Commission and Office of the Privacy Commissioner for
Personal Data), trade associations (i.e. The Hong Kong Association of Property Management
Companies, the Federation of Hong Kong Property Management Industry Limited, the Hong
Kong Institute of Housing, Real Estate Developers Association of Hong Kong), and the Council
all receive complaints in relation to property management and fees. Different parties are in
charge of different scopes and aspects, for example, the complaint mechanism under the PMSO
only covers complaints against licensees with the PMSA. As a result, only segregated figures are
available in the market, making it hard to get a full picture of the consumer issues. By the end
of the three-year transitional period on 31 July 2023, all PMCs providing two or more property
management services to properties with DMCs and PMPs assuming a supervisory or managerial
role in such PMCs in relation to the property management services provided by them must be
licensed pursuant to the requirements in the PMSO. The PMSA has the power to handle and
investigate complaints against all licensees. Members of the public may lodge complaints
against licensed PMCs and PMPs to the PMSA.

210 Summary

The management of multi-owned properties in Hong Kong is mainly governed by the BMO
and the DMC of the building, which stipulate the structure of management fees, the setup of
OQs, rights and obligations of owners as well as the management and maintenance obligations
of the property manager.

However, owners in general may not fully understand the impact of DMC on the management
of their building. Even for owners who recognise the importance of DMC as a binding contract,
they may find the provisions written with technical terms and jargon difficult to understand.
Not to mention that most owners actually have no choice but to accept the provisions of the
DMCs. Stakeholders engaged by the Council shared the observation of a phenomenon that
many DMCs were drafted in a way that the managers’ remuneration would be charged up to
the ceiling. However, the quality of services provided by the managers does not always live up
to the price. Regrettably, when owners are not satisfied with the performance or charges of
the DMC manager, it is difficult for them to meet the criteria under schedule 7 of BMO to
terminate the manager. At the same time, property management related complaints reflect
some structural problems and unfairness in the property management fees charged to
consumers, such as unfair apportionment of fees and charges, the basis of manager's
remuneration, etc.

In the absence of official and published information on the property management market
structure and management fees, owners may not have the required knowledge on the
operation of the property management activities, especially regarding the charge scope and
how they should be handled. One key area of concern is repair and maintenance, for which
the owners or OCs normally overlook the importance of routine maintenance of buildings,
which may increase the management expenditure substantially in the long run.
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Meanwhile, complaints nature reflected that owners expressed dissatisfaction on the service
quality of PMCs or PMPs, part of these complaints might be due to misunderstanding that
could be resolved by better communication.

The issues identified above will be further explored and discussed in the following Chapters of
the Report, with which the Council expects that attention and policy debates will be directed
to improving the current practices for the benefit of the owners and the healthy growth of the
property management industry.
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Market Overview of
Key Property Management
Information to Consumers

3.1 Introduction

When a consumer contemplates purchasing a first-hand residential property, he/she may want
to know certain property management information before making decision. Among all,
consumers would be concerned with how much management fee they have to pay and the
calculation involved. However, this kind of information is generally untransparent to consumers
as found in the Study, as prospective purchasers may not be able to easily access the
information required, such as the allocated shares for residential flats and how they come about,
or the potential management fees and how they will be shared by residential owners. On top
of that, as it is commonly the case, most first-hand residential properties on sale are
uncompleted developments, which escalates the challenge for consumers to obtain key
information such as the name of the appointed property management company (PMC), the
amount of management fees, etc. vis-a-vis completed developments, where such information
may be readily available in the “Vendor's Information Form” (VIF).>?

To understand the accessibility of such information required by prospective purchasers and the
transparency of the information in general, the Council had researched into 50 sales brochures,
249 deed of mutual covenants (DMCs) and two statutory declarations (SDs) of residential
property developments.>* From reviewing the disclosure of information relating to property
management in sales brochures and SDs, it was revealed that the basis for the allocations of
undivided shares and management shares was not found in the sales brochures but in the SD
of the developments,® a document which the general public is rarely aware of.

The Council also reviewed DMCs to analyse the apportionment of management expenses
among different types of owners, the appointment of DMC managers and their relationship
with developers, as well as how the manager's remuneration is determined in the DMCs.

53 For the sale of completed first-hand residential property, developers must provide a VIF that sets out the amount of management
fee payable for a specified residential property.

>4 The data source for the desktop research on sales brochures is the Sales of First-hand Residential Properties Electronic Platform
(SRPE) maintained by the Sales of First-hand Residential Properties Authority; the data source for DMCs were retrieved from the link
of the development's website listed on the SRPE; and the data source for the SDs were obtained from the Land Registry.

%5 The SDs are available for uncompleted residential developments that fall under the Consent Scheme at the Land Registry.
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3.2 Analysis of Information Disclosure in Sales Brochure, DMC and SD
This analysis of information disclosed in sales brochure, DMC and SD has three main objectives:

e To find out what pre-purchase information related to property management is available
to consumers;

e To find out what information is required to be disclosed to consumers under the current
regulations or guidelines; and

e Toidentify the factors affecting management fees, e.g. appointment of DMC manager and
the setting of its remuneration rate.

The Council had identified a total of 414 first-hand private residential developments®® from the
Sales of First-hand Residential Properties Electronic Platform (SRPE) maintained by the Sales of
First-hand Residential Properties Authority (SRPA) covering the period from 23 December 2019
to 31 December 2021. From these 414 developments, after excluding those with missing or
incomplete DMCs and out of scope of the Study, 292 developments®” were used for further
analysis. Out of all, 221 developments were standalone developments which had their own
DMCs, whereas the remaining 71 developments were multi-phase developments which had
their respective DMCs (and sub-DMCs) designed in the following manners: *®

1) One DMC for all phases of the same multi-phase development; or

2) One principal DMC for the whole multi-phase development and different sub-DMCs for
individual phase developments.

Under section 8(1A) of the Building Management Ordinance (Cap. 344) (BMO), the Land
Registry (LR) shall not issue a certificate of registration to more than one corporation for a
building in respect of which a DMC is in force. As such, only one owners' corporation (OC) can
be incorporated under one DMC or principal DMC, no matter how many sub-DMCs are in force.
Hence, in the Council's analysis, only the DMCs or principal DMCs of these 71 multi-phase
developments were counted. Furthermore, the Council noted that some of the phase
developments in the sample belong to the same multi-phase residential property development,
which had the same DMC or Principal DMC. After taking out the duplicated ones, there were
28 DMCs or Principal DMCs in total from the 71 multi-phase developments. Combining the
221 DMCs from the standalone developments mentioned above with the 28 DMCs from the
multi-phase residential property developments, a total of 249 DMCs of developments were
examined. Please refer to Chart 7 below for the screening process.

% These 414 developments were either with sales in progress or with sales terminated in the past 18 months at the time of research.
Developments with sales terminated for over 18 months were kept on a separate register on the SRPE and excluded in the Council's
analysis.

> In the Council's analysis, a phase of a multi-phase residential property development is counted as one development.

58 While the Council has identified two types of DMC design for multi-phase developments from the sample, existence of other DMC
designs cannot be excluded for multi-phase developments outside the sample. It is observed that multiple OCs were formed within
the same multi-phase development for older developments. See LCQ18: Formation of owners' corporations in large private housing
estates.
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Chart 7: Selection Process of the 249 DMCs Qualified for the Analysis

*Retreived first hand private
residential developments
from SRPE during Dec
2019 — Dec 2021.

Through studying all materials gathered, the Council carried out in-depth analysis on the
following topics:

+*Screened out 81 developments
with missing or incomplete
DMCs and 41 developments

identified as out of scope.

+221 DMCs from standalone developments.

+28 DMCs from 71 multi-phase residential
property developments.

+221 DMCs + 28 DMCs = 249 DMCs

e  Property management-related disclosure in sales brochures

e  Calculation of undivided shares and management shares of residential flats
e Owners' share of management expenses

e Appointment of DMC manager by developer

e  Manager's remuneration
I. Property Management-related Disclosure in Sales Brochure

Currently, the Residential Properties (First-hand Sales) Ordinance (Cap. 621) (RPO),*® which
came into effect on 2 April 2013, sets out certain requirements relating to the disclosure of
property management information in the “Summary of DMC" in sales brochures. The
requirements include, but are not limited to, the following:

e The number of undivided shares assigned to each residential property in the development;

e  The basis on which the management expenses are shared among the owners of the
residential properties in the development;

e The basis on which the management fee deposit is fixed; and
e The term of years for which the manager of the development is appointed.

Display of the Required Information in the DMC Summaries of the Sales Brochures

(1) The Number of Undivided Shares Assigned to Each Residential Property in the
Development

All reviewed developments have specified the number of undivided shares allocated to each
residential unit in the form of a table, while the presentation format of the shares may be
different.

9 RPO. Paragraph 14(2) of Schedule 1.
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The Council has selected three developments as typical examples of how the number of
undivided shares assigned to each residential unit was presented in their sales brochures. The
first example showed the number of undivided shares allocated to each residential unit as the
numerator and the total undivided shares shown as the denominator in fractional format. The
second example showed only the number of undivided shares allocated to each residential unit.
The third example showed the allocation of both undivided shares and management shares
per residential unit in the same table.

Example 1: Number of Undivided Shares per Unit shown in a Fraction of Total

No. of Undivided Shares Allocated to

Floor Residential Unit Each Residential Unit
Flat A 38/3609

o Flat B 28/3609
Flat C 28/3609
Flat D 28/3609

Example 2: Simple Number of Undivided Shares per Unit

No. of Undivided Shares Allocated to

Floor Residential Unit Each Residential Unit
A 32
B 17

3/F C 15
D 18

Example 3: Numbers of Undivided Shares and Management Shares per Unit

Residential Units Undivided Shares Management Shares per
per Residential Unit Residential Unit

Floor Flat

A (including flat roof adj] t

(including flat roof adjacen 3 3

thereto)
S/F B (including balcony thereof) 23 23

C (including balcony thereof) 17 17

D (including balcony thereof) 17 17

(2) The Basis on which the Management Expenses are Shared among the Owners of the
Residential Units in the Development

In general, management expenses are shared among the owners of the residential properties
in the development in proportion to either the management shares or the undivided shares
allocated to the owner’s unit. It is observed that owners could be required to share the
management expenses of some parts of a development which they do not have exclusive right
of possession. Later part of the Chapter will discuss on the calculation of undivided shares and
management shares.

Sales brochures of all 50 reviewed developments specified how the management expenses are
shared among the residential owners. In terms of contribution to the management expenses,
owners in 39 developments are allocated based on their management shares allocated, whilst
owners of the remaining 11 developments are in proportion to the undivided shares allocated.

32



However, none of the sales brochures reviewed contained details on the calculation and
apportionment of the undivided shares or management shares.

While 20 reviewed developments have car park areas, only eight of them have provided specific
formulas for calculating management expenses attributable to car park common areas.

It is however observed that none of the reviewed development provided a formula for
calculating management expenses attributable to the residential units.

In this review exercise, only one development® provided the exact amount of the monthly
contribution to management charges currently payable by each owner for the corresponding floor
of the development. This development, which was a residential development launched prior to the
SRPE, uploaded its sales brochure onto the SRPE in 2021 for the sale of its remaining units. Its sales
brochure stated that the amount of monthly contribution to management charges payable by each
owner shall be specified by the manager from time to time by notice in writing.

(3) The Basis on which the Management Fee Deposit is Fixed

All reviewed developments have stated the basis of the management fee deposit in the sales
brochures, ranging from one month to three months of management fee. A majority (44) of
developments stated three months’ management fee as deposit, while five developments with
two months’ management fee as deposit and one development stated one month's
management fee as deposit.

(4) The Term of Years for which the Manager of the Development is Appointed

All reviewed developments have specified an initial 2-year term of appointment of the DMC
manager in the sales brochures. Most developments (i.e. 49 developments) specified that the
appointment may be automatically renewed at the expiry of the initial term unless terminated
in writing in accordance with the terms of the DMC. The remaining one development did not
specify the terms of renewal.

Il. Calculation of Undivided Shares and Management Shares of Residential Units

The Council's analysis indicates that although the allocated numbers of undivided shares
(and/or management shares) for property units are listed in the sales brochures as well as in
the DMCs, the underlying mechanism and formula to determine the undivided shares and the
subsequent allocation are not disclosed.

In fact, this missing piece of information can be found in the SD, which is one of the mandatory
documents prepared by the developer in support of the application for pre-sale consent for
any units in an uncompleted development as required by the Lands Department Consent
Scheme (Consent Scheme). Under the Consent Scheme, the developer must apply through its
solicitors to LACO, with the SD registered in the LR, for the consent of the Director of Lands
before the first Preliminary Agreement for Sale and Purchase of the unit is signed. However,
the Council observed that SDs are not widely known by the general public. Also, they are not
readily accessible to most consumers. Coupled with the highly technical terms used in most
SDs, information as to how undivided shares and management shares are calculated and
allocated is indeed not transparent to consumers.

0 Development no. 378 is a single residential building with 20 units in total. The occupation date of the building was January 2008.
In 2021, the developer uploaded the sales brochure of the development to the SRPE and released the sales arrangement of four units.
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In order to gain a better understanding about the calculation and allocation of shares, the
Council obtained the SD of two sample developments from the LR for further analysis.

Observations of the Reviewed SDs

With respect to the information related to management expenses, the DMC section of the
reviewed SDs provided a list of expenses, costs and charges to be covered by management
fees, and that the owners of units shall contribute to the estimated management expenses in
the proportion of the number of undivided shares/management shares allocated to each of
the units.

Examples of Management Expenses Items Extracted from the Reviewed SD

(@)

The charges for the supply and consumption of fuel, oil, electricity, gas, water, telephone and other
utility services serving the Common Parts in the management of the Land under this Deed;

The payment of Government rent and all sums (other than the premium paid for the grant of the
Land) payable under the Land Grant;

The direct cost of employing staff involved with the management of the Land;

Legal, accounting, surveying and other professional fees properly incurred by the Manager in
exercising or performing its powers and duties under this Deed;

Administrative expenses relating specifically to the Manager exercising or carrying out its powers
and duties under this Deed including administrative support charged by the head office of the
Manager, rent and other office overheads incurred in the management of the Land under this
Deed;

All charges, assessments, impositions and other outgoings in recurring nature payable by the
Owners for the management in respect of the Common Parts;

The direct cost of postage, stationery and other sundry items incurred by the Manager in
connection with the management of the Development;

Premia of insurance taken out by the Manager in accordance with this Deed;

The Manager's Remuneration;

All expenses incurred in relation to the Yellow Area;®" and

All expenses incurred in relation to the Slope Structures.
Regarding the allocation of undivided shares and management shares among the flats,
extensive details can be found under the Authorised Person (AP)’s Certificate section in the SD.
Taking Gross Floor Area (GFA) as the basis for allocation of shares, the following section

elaborates the calculation with breakdown items for the undivided share and management
share applicable to each unit of the development.

& Yellow Area means the "Yellow Area” as defined in Special Condition No.(2)(a)(i) and all structures, surfaces, gullies, sewers, drains,
fire hydrants, services, signages and lightings constructed or to be constructed, installed and provided thereon or therein in
accordance with the Government Grant.
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For residential owners, the basis of allocating undivided shares and management shares to
each flat can be translated into the following formula:

Allocation of undivided share or management share to each flat
= GFA of the flat (excluding flat roof, roof, garden & stairhood of the flat) in sq. m. +
0.1x GFA of flat roof, roof, garden & stairhood of the flat in sq. m.

The following table was captured from the AP’s Certificate of the SD, which showed how undivided
shares and management shares for different residential flats were derived (Table 3).

This review demonstrates that the calculation details which enumerate the allocation of
undivided shares and management shares of the developments are available for reference if
needed, but are not revealed in materials readily accessible to consumers, such as sales
brochures or DMCs.

Table 3: Calculation of GFA, Undivided Shares and Management Shares of Residential Flats

Calculation of GFA of flats (sq. m.)

GFA (sq. m.)
Floor Flat Flat
Level Flat Balcony Roof Garden Roof Stairhood Total
G/F A 194.541 5.686 7.151 6.218 38.870 6.058 258.524
G/F B 194.230 5.712 7.159 5.103 38.870 6.058 257132

Calculation of undivided shares or management shares of flats

GFA (sq. m.)
Floor Flat Total Total
Flat Flat Balcony Garden | Roof | Stairhood | Undivided | Management

Level Roof

Shares Shares
1 share per sg. m. 0.1 share per sg. m.
G/F A | 194.541 5686 | 0.715 | 0.622 | 3.887 0.606 206 206
G/F B | 194.230 5712 0.715 | 0.510 | 3.887 0.606 206 206

lllustration: The AP’s Certificate of the SD has specified the basis of allocating undivided shares and
management shares to each flat, in which one undivided share and one management share will be
allocated to each sg. m. of GFA of that Flat (excluding flat roof, garden, roof and stairhood) and one
undivided share and one management share will be allocated to each 10 sq. m. of GFA of flat roof,
garden, roof and stairhood.

For the owner of Flat A on G/F, the residential unit is composed of Flat, Balcony, Flat Roof, Garden, Roof
and Stairhood.

GFA of Flat + GFA of Balcony = 194.541 + 5.686 = 200.227 sg. m.
GFA of Flat Roof + GFA of Garden + GFA of Roof + GFA of Stairhood = 7.151 + 6.218 + 38.870 + 6.058
= 58.297 sg. m.

Undivided Share or Management Share = GFA of Flat and Balcony + 0.1 x (GFA of Flat Roof, Garden,
Roof and Stairhood)
= 200.227 + (0.1x 58.297) = 206.057

The outcome “206.057" is rounded to the nearest integer 206 as the Undivided Share or Management
Share.
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lll. Owners’ Share of Management Expenses

Allocation Basis of Undivided Shares and Management Shares

The Council found that different bases were used to allocate undivided shares and
management shares for different parts of buildings. The reasons of using different allocation
bases are mainly due to the different natures or purposes of different parts of the building. For
instance, LACO usually allows the adoption of the same ratio for the allocation of undivided
shares and management shares for balconies, utility platforms and the interior space of units,
and a lesser ratio for gardens, open space or flat roofs that are uncovered or parking spaces
that are solely used for parking purpose (Box 2).

In some of the reviewed developments and according to an industry stakeholder, the ratio for
residential areas to non-residential areas is usually 10:1, and a nominal basis is commonly
adopted for car parks.

Box 2: Allocation Basis of Undivided Shares and Management Shares

The Guidelines for Deeds of Mutual Covenant (DMC Guidelines) No. 6 is set out as:

(@)

Subject to sub-paragraphs (c) and (d) below, the allocation of undivided shares and
management shares will be calculated by reference to the GFA of a unit in proportion to the
GFA of the development as certified by the AP. For the purpose of this Guideline, GFA includes
any GFA which has been exempted under the conditions of the land grant or the Buildings
Ordinance (Cap. 123). If any other basis is proposed for the allocation of undivided shares and
management shares, full justification for the proposal must be produced.

In the allocation of undivided shares and management shares, LACO will have to be satisfied
that the use of any basis other than GFA will not result in disproportionate management charges
being imposed on or voting rights being granted to e.g. the owners of any specific parts of a
development or the prevention or hindrance of incorporation of an OC.

The allocation of undivided shares and management shares to common areas such as parking
spaces, gardens, flat roofs, balconies, utility platforms and other similar spaces attached to a
unit may be made on a nominal basis/lesser ratio than a strict GFA basis, provided that each
type of these spaces is calculated on the same basis.

The undivided shares to be allocated to the common areas must be made on a nominal basis.

Allocation of Expenses Among Owners

One key concern of consumers in property management is the allocation of the building's
expenses among owners. While some consumers may not be clear about how management
expenses incurred for common parts are shared among different type of owners, most may be
unaware that the maintenance expenses for certain common parts or facilities (e.g. public
walkways within the development) are in some cases borne by owners. From reviewed DMCs,
the current practice of expenses allocation was analysed.

DMC Guidelines No. 24 sets out how expenses of the common parts should be allocated to
owners in the DMC. It states:

“For a development comprising residential units, non-residential units, parking spaces or any
combination of them, the manager must keep separate management accounts and budgets
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for each part. The owners of the residential units, non-residential units and parking spaces will
only be liable to contribute to the management and maintenance costs of their respective parts
(e.g. owners of residential units will only be responsible for residential common areas). All
owners will be liable for development common areas”.

Box 3 below demonstrates the different types of management expenses payable by
residential owners.

Box 3: Different Types of Management Expenses payable by Residential Owners

Examples of management expenses payable by a residential owner without parking space are given
below:

(i)

(if)

Where any expenses relate to the residential common areas and facilities, such expenses form part
of the management expenses of the residential flats and shall be borne by all owners of the
residential flats.

Examples of such expenses include expenses for renovation, improvement and repair of
"Residential Common Areas and Facilities”, include residential entrance lobby and lifts, staircases,
fire services installations or security installations intended for the use of residential owners.

Where any expenses relate to the building’s common areas and facilities which do not form part of
the "Residential Common Areas and Facilities”, “Residential Carpark Common Areas and Facilities”
(if any) and “Commercial Common Areas and Facilities” (if any), such expenses are expenses of
"Development Common Areas and Facilities” or “Estate Common Areas and Facilities” and shall be
borne by all owners of the building as a whole.

Depending on the terms of the DMC, “Development Common Areas and Facilities” or “Estate Common
Areas and Facilities” usually mean the areas, systems, devices and facilities of the lot and the estate
intended for the common use and benefit of the development/estate as a whole and not just any
particular part thereof, such as master water meter room, emergency vehicular access, driveways,
picking up/setting down lay-by for taxi and private cars, planters, canopy, greenery areas, etc.

In some residential developments, the conditions of the land grant require that the common areas
and facilities shall include parts of the developments which are open for public use, such as
pedestrian links, greenery areas, 24-hour walkway, pedestrian walkway, footbridge, public open
space, etc., or maintenance of slope structures and retaining walls.

Residential owners are generally concerned about the facilities or open spaces for public use
in private developments > as well as the maintenance responsibility for slope structures,®* as
the expenses can be substantial. Many of them might not know these responsibilities when
they purchased the property. The Council's analysis found that although detailed information
was in fact shown in the sections of “Information on Public Facilities and Public Open Spaces”
and “Maintenance of Slopes” in sales brochures, consumers may not realise that they have to
refer to these sections alongside “"Development Common Areas and Facilities” or “Estate
Common Areas and Facilities” in the section of “Summary of Deed of Mutual Covenant”, in

62 Legislative Council Panel on Development. (2008) LC Paper No. CB(1)1273/07-08(04). Public Facilities Provided in Private
Developments.
63 Legislative Council Panel on Development. (2010) LC Paper No. CB(1)930/09-10(03). Public Open Space Provided in Private
Developments.

64 HKO1. (2016) EIBZEFIKR REHE HIEEEMRNEI 2 BRARE: 2B RE.
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order to obtain a full picture of their future liability for property management and
maintenance expenses.

Although the DMC Guidelines do not generally specify how the benefit principle should be
applied when drafting a DMC, the industry has already applied it in a manner they consider
appropriate in practice. It is common that the annual budget of a building is divided into
different parts where the expenses of different categories of the building’s common areas and
facilities are allocated to corresponding categories of owners in the building. The allocation of
expenses is based on the availability and benefit conferred by the expenses to different
categories of owners.

Under each part of the annual budget, the expenses are shared among the corresponding
category of owners in proportion to the management shares (or undivided shares) held by
them respectively.

Table 4 below illustrates how the allocation of undivided shares and management shares to
different categories of owners is usually presented in the DMC. It can be seen that, in terms of
magnitude, the management shares are multiples of the corresponding undivided shares (e.g.
the management shares are about two times of the undivided shares as shown in the table).
However, in terms of relativity between different categories of owners, there is not much
difference between undivided shares and management shares, as illustrated in Table 4, noting
that undivided shares allocated to common areas will not carry any liability to pay charges as
prescribed in DMC Guidelines No. 7.%°

Table 4: A Common Way of Presenting Allocation of Undivided Shares and Management Shares in

DMC (as Multiples)®®

Summary of No. of o . No. of % of
. . % of | Summary of Allocation
Allocation of Undivided Shares* | of Management Shares Management | Shares*
Undivided Shares Shares Shares
Description Description
1. Residential Flats 6,874 94.2% | 1. Residential Flats 13,784 | 94.0%
2. Residential Car 416 5.7% | 2. Residential Car 864 5.9%
Parking Spaces Parking Spaces
3. Motorcycle Parking 6 0.1% | 3. Motorcycle Parking 12 0.1%
Spaces Spaces
4. Common Areas 645 4. Common Areas and 0
and Facilities Facilities
Total Undivided 7,941 100% | Total Management 14,660 100%
Shares Shares

Remark: * % of Shares (without Common Areas and Facilities) were illustrated by the Council.

The DMC does not however provide any information on the rationale for the slight difference
in proportion of management expenses allocated to different categories of owners, as shown
in Table 4.

% The DMC Guidelines No.7 also specifies that the undivided shares allocated to the common areas will not carry any voting rights
at any meeting whether under the DMC, the BMO or otherwise nor will those undivided shares be taken into account for the purpose
of calculating the quorum of any meeting.

% This is taken from a DMC of a development, which was a single block residential building with 24 units in total.
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Another example as shown in Table 5 illustrates how the shares are presented in the DMC in
which the management shares are the same as the corresponding undivided shares in terms
of magnitude. Furthermore, in terms of relativity between different categories of owners, there
is no difference between undivided shares and management shares, noting that undivided
shares allocated to common areas will not carry any liability to pay charges under the DMC.

Table 5: Another Common Way of Presenting Allocation of Undivided Shares and Management
Shares in DMC (Same Figures)®’

. No. of . No. of
Summary of Allocation of ~o- 0 Summary of Allocation of °- 0
. Undivided Management

Undivided Shares Management Shares
Shares Shares

Description Description

1. Residential Flats 3,044 | 1. Residential Flats 3,044
2. Residential Car Parking Spaces 400 | 2. Residential Car Parking Spaces 400
3. Motorcycle Parking Spaces 168 | 3. Motorcycle Parking Spaces 168
4. Common Areas and Facilities 100 | 4. Common Areas and Facilities 0
Total Undivided Shares 3,712 | Total Management Shares 3,612

A third example as shown in Table 6 below illustrates how the shares are presented in the DMC
for a mixed-use development.

Table 6: The Presentation of Allocation of Undivided Shares and Management Shares in DMC for a
Mixed-use Development®®

Summary of Allocation of No of Summary of Allocation of No. of
. Undivided Management
Undivided Shares Management Shares
Shares Shares
Description Description
1. Residential Flats 45,905 | 1. Residential Flats 45,905
2. Parking Spaces 1623 | 2. Parking Spaces 1,623
3. Commercial Accommodation 2498 | 3. Commercial Accommodation 2,498
4. Common Parts 24671 4. Common Parts 0
Total Undivided Shares 52,493 | Total Management Shares 50,026

As illustrated by the three examples, there are different parts in the annual budget which cover
expenses for different areas allocated to different categories of owners in the building. The
ways of presentation in the DMCs are not standardised, thus, making it hard for owners
(especially residential flat owners) to assess and comprehend relevant information related to
management fees.

Proportion of Undivided Shares Allocated to Residential Flats

Apart from determining the share of management fees, the number of undivided shares
allocated to a residential flat also impact on the voting right of its owner in property
management matters. For instance, the owners' undivided shares in aggregate must meet the
resolution thresholds in order to appoint an MC and form an OC or to terminate the PMC® in

67 This is taken from a DMC of a development, which was a single block residential building with 84 units in total.

8 This is taken from a DMC of a development, which was a mixed-use development (for both residential and commercial use), with
1,006 residential units in total.

% In most circumstances, owners would appoint a management committee (MC) and form an OC on their own under section 3 of
the BMO, for which a resolution supported by 30% of owners’ undivided shares in aggregate is required. In other cases, owners with
>20% of the shares in aggregate may apply to the Authority for an order to convene the owners’ meeting for appointing an MC
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owners’ meetings, such as when the management fee is unreasonably high or the quality of
service is substandard.

In view of the importance of undivided shares in property management, the Council reviewed
the allocation of undivided shares to residential owners in 249 developments in order to
examine their voting rights on property management matters in general. In 5 of the 249
developments, the undivided shares of residential flat owners are below 50%; whereas all other
developments (244) have over 50% undivided shares in total held by residential flat owners.
The findings are shown in Table 7.

Table 7: Undivided Shares Held by the Residential Units

Development Undivided Shares Allocated to Residential Flat Remarks

No. 236 14%

No. 94 33% Less than 50% of
No. 287 36% undivided shares in
No. 217 47% total

No. 235 48%

Others (244 developments) Over 50% -
) For the five developments where less than 50% of the undivided shares are allocated to

residential flat owners, they are all mixed-use developments with both residential and
commercial purposes, such as hotel or shopping mall. This means that residential flat
owners who together cannot meet the 50% resolution thresholds will not be able to
terminate non-performing DMC managers without the co-operation of owners in other
categories.

) For Development no. 236 in Table 7, i.e. the residential flat owners holding only 14% of
the total undivided shares, they will not be able to form an OC under section 3 of the
BMO which requires the support of at least 30% of the total undivided shares. As of 7
December 2022, the development concerned has not formed any OC.”

In brief, the relatively lower percentage of undivided shares allocated to the residential owners
as found would disempower them in managing their own property. Their influence on
subsequent management matters is also undermined. All these would have an impact on the
level of management fees eventually payable by the owners.

IV. Appointment of DMC Manager by Developer

As discussed in Chapter 2, the responsibilities of setting the management fee budget, managing
the daily operations as well as financial accounts of the property are entrusted to the PMCs. It is
therefore key for consumers to have an understanding of how the PMCs were appointed and who
they were. In relation to the 249 developments, the Council examined the linkage between DMC
managers and developers through a combination of desktop research and search on the
Companies Registry for shareholding information. It was observed that the relationship between
the developer and the DMC manager was not disclosed in the sales brochures of the reviewed
developments, as the RPO does not mandate such disclosure in the sales brochures.

under section 3A of the BMO, and owners with >10% of aggregate shares may apply to the Lands Tribunal for such an order under
section 4 of the BMO. On the other hand, under Schedule 7 of the BMO, >50% of owners' undivided shares in aggregate is required
for owners to terminate their PMC.

70 Land Registry. Index of Owners' Corporations.
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The 249 developments reviewed were managed by a total of 85 DMC managers. To illustrate
the findings, the DMC managers are ranked in Table 8 below according to the number of
developments managed, with the most developments managed in the sample classified as
“Top 10 DMC managers”.

Table 8: Split of Developments Managed by Top 10 and Non-top 10 DMC Managers which Were
Affiliated with the Developers

No. of Developments
Classification of DMC Managers No. of % of Mana ed‘I; tEe DMC
According to the Number of Developments | Developments 9 . .y .
Manager Affiliated with the
Developments Managed Managed Managed
Developer

Top 10 DMC Managers* 116 47% 88
Non-top 10 DMC Managers 133 53% 98
Total 249 100% 186

Remark: * The “Top 10 DMC Managers” managed 6 to 21 developments. Among these ten, except two DMC managers which were
specialised PMCs, all other eight were affiliated with the respective property developers, and out of those eight, three of them were
property management subsidiaries of the same property developer.

The findings show that (Chart 8):

e  Of the 249 developments, 186 developments (75%) were managed by DMC managers
who are affiliated with the property developer of their respective development.

e The "Top 10 DMC Managers” were appointed to manage 116 developments which
account for nearly half (47%) of the 249 developments, implying high market
concentration among the DMC managers in the sample.

e The split of Top-10 and Non-top 10 DMC Managers had similar high ratios of affiliation
with the developers.

Chart 8: Split of Developments Managed by Top 10 and Non-top 10 DMC Managers and Their
Affiliation with the Developers

186 (75% of total)

98

63 (25% of total)
35
Affiliated DMC Managers Non-affiliated DMC Managers
HTop 10 © Non-top 10

V. Manager’'s Remuneration

From the stakeholders’ observation, one of the concerns from owners was the manager’s
remuneration which forms a constant and major component of the management fee. The
manager's remuneration, if specified in the DMC of the development, is based on a
percentage of the total expenditure.

As defined in the DMC Guidelines No. 19, for residential developments, the property
manager’s remuneration must not exceed a prescribed percentage of the total expenses,
costs and charges necessarily and reasonably incurred in the management of the
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development. The percentage is capped according to the number of units and parking
spaces as follows:

e 20 residential units and parking spaces or below: 20%
e 2110100 residential units and parking spaces: 15%
e 101 residential units and parking spaces or above: 10%

For composite developments comprising both residential and non-residential units, the
capped percentages apply as if each non-residential unit is a residential unit.

The manager’s remuneration rate of the 249 reviewed developments can be categorised into
two types:

1. At a fixed percentage (wordings used include “shall be”, “shall be the sum equivalent to”,
“equals to the rate of” and “shall be fixed at"); or

2. At the capped percentage (wordings used include “shall not exceed”, “shall not be more
than”, “an amount not exceeding the rate of” and “shall be up to").

Table 9 shows the number of the 249 developments classified under the three range scales
and the distribution of manager's remuneration (%) as stated in their related DMCs. Overall,
the most commonly adopted manager’s remuneration rates are 10% and 15%, with only three
exceptions — two 5% and one 7%. Among the three exceptions, the development with 20 or
less units was launched in 2008, while the other two with 101 or more units were launched in
2018 and 2019 respectively. The respective manager’s remuneration rates were stated in the
DMCs of these cases without further explanation or justification.

On the other hand, the manager’s remuneration of two developments with “101 residential
units and parking spaces or above” was found to have exceeded the cap rate of 10%, which
were stated as “shall be fifteen per cent (15%) of the total annual Management Expenses” and
“shall be paid by way of remuneration an amount equal to the rate of 15% of the total annual
Management Expenses” in their respective DMCs. As prescribed by DMC Guidelines No. 19,
no variation of the percentage ceilings may be made except with approval by a resolution of
owners at an owners’ meeting convened under the DMC.

42



Table 9: Distribution of Manager’s Remuneration Rates of the 249 Developments

Manager’s Remuneration Rate

N f
umber o stated in DMC

Developments

Number of Residential Units
and Parking Spaces: Capped %

(Number of Developments)

o Shall be 15% (1)

20 or less: 20% 3 e Shall not exceed 15% (1)

e Shall be 5% (1)

e Shall be 15% (18)
o Shall not exceed 15% (6); Shall be up to 15% (1)

21-100: 15% 41 e Shall not exceed 13% (1)

e Shall be 10% (12)
¢ Shall not exceed 10% (3)

e Shall be 15% (2)
e Shall be 10% (160); Shall be the sum
equivalent to 10% (1)

101 or more: 10% 205 e Shall not exceed 10% (38); Shall not be more

than 10% (2)
e Shall be 7% (1)
e Shall not exceed 5% (1)

Total

249 5% to 15% (249)

Chart 9 below presents the distribution of manager’s remuneration rates stipulated in the
DMCs vis-a-vis the prescribed cap rates. Of the 249 developments, 179 (72%) charge
manager’s remuneration at the cap rates while 47 (19%) charge up to the cap rates. As shown
in Chart 9, developments with 101 residential units and parking spaces or above form the
majority of the aforesaid two groups (78% of the 179 developments charging at the cap rates;
85% of the 47 developments charging up to the cap rates).

Chart 9: Distribution of Manager’s Remuneration Rates Compared to Cap Rates (Number of
developments)

179

21
> 2
16 18
e 7 2

Lower than its maximum Up to its max cap

m 20 or less residential units
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In summary, in the 249 developments reviewed, property manager's remuneration ranges
from 5% to 15% of the total expenses, costs and charges incurred in the management of the
property, with a majority of the developments (179 or more, >72%) charging manager’s
remuneration at or above the cap rates. Together with the earlier finding that most of the
DMC managers are affiliated with the developers, it may imply a lack of competitive drive to
pressurise PMCs in lowering their remuneration rate.

3.3 Analysis of the Time within which the First Owners’ Meeting could
be Convened

It is observed that completed developments usually have more property management related
information available for general public’s reference than uncompleted ones, such as those in
the VIF which include information on the appointed PMC and the amount of management fees,
etc. If a prospective purchaser would wait till the development is completed, gather and
consolidate the critical information as discussed above, it would help him/her to get a better
picture before making the decision. In this connection, the Council analysed the sales speed
of first-hand residential property developments.

The SRPE maintained by the SRPA was used as the sampling frame for the desktop research
and a random sampling was adopted. The selection criteria for the sample developments were
as follows:

e  First-hand, completed and/or uncompleted, residential property developments;

e  Sales brochures first uploaded to the SRPE between 2018 and 2021 (the sample period);
e  Large scale multiple-block and/or single block residential developments; and

e Developments with the effective date of the DMC available on their websites.”

Within the sample period, a total of 199 developments were identified. Out of these
developments, a total of 30 residential property developments were selected for this analysis.”

"It should be noted that the effective date of the DMC was not available for some developments launched during the sample period,
due to the fact that some developments’ websites were not accessible when the review exercise was conducted, or that some
developments did not upload their DMCs onto their websites, or that for some first-hand residential developments which were
uncompleted at the time when the review exercise was conducted, those developments have only uploaded a draft version of the
DMC on their websites, but not the finalised version of the DMC.

72 After identifying 69 out of the 199 developments that matched the selection criteria for analysis, the Council had selected about
half of these developments, from the respective sub-categories “multiple-block buildings” and/or “single block building” from the
uncompleted and completed developments, making up a total of 30 residential property developments as samples for this analysis.
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Table 10: Breakdown of the Selected Private Residential Property Developments in 2018 — 2021

No. of No. of
developments with developments
Developments Total the executed DMC matching the Sample
date available selection criteria
Uncompleted 148 92 64 27
- Multiple-block buildings 61 35 28 12
- Single block building 64 39 36 15
- Independent houses and low- 23 18 / /
storey buildings
Completed 37 30 3
- Multiple-block buildings 9 6 / /
- Single block building 13 8 5 3
- Independent houses and low- 29 16 / /
storey buildings
Total 199 122 69 30

As shown in Table 10, over 74% (148 out of 199 developments) of the first-hand private
residential property developments in the sample period were uncompleted developments, and
after matching the selection criteria for the survey, around 93% (64 out of 69) of the
developments left were uncompleted developments. When owners made their purchase
decisions on these developments, it means that it would not be feasible for most of them to
have access to much critical information as those for completed developments.

Chart 10 and Chart 11 show that over half of the units were sold as at the dates of the DMC in
86.7% of the sampled developments (26 out of total 30 developments); and in 63.3% of the
sampled developments (19), the residential owners held over 50% of the undivided shares of
the development. As over half of the undivided shares were allocated to residential owners in
about two-thirds of the developments in the sample, the Council is of the view that it would be
helpful for owners to start communicating on the property management arrangements,
clarifying unclear details, or addressing identified issues as soon as they move in the building.
However, under the existing DMC Guidelines, the PMCs are allowed a period of nine months
after the date of DMC to convene the first owners’ meeting which, in the Council’s opinion, may
be too long.

Findings from this analysis may justify that on top of the “within nine months after the date of
DMC's time frame”, it is feasible for owners to initiate the first meeting at an earlier time, for
example, when above 50% of the undivided shares of the owners in the aggregate is reached,
as "above 50% of owners” undivided shares’ can be considered as the simple majority that is
required to pass majority of decisions. This proposed threshold should be representative
enough to balance the need for owners to convene the first owners’ meeting as early as
possible for voicing out the concerns about their properties to property managers and also
help facilitate the earlier set up of OOs and OCs.
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3.4 Summary

This Chapter presents the Council’s review and analysis of 50 sales brochures, 249 DMCs and
two SDs. The review of the sales brochures showed that the allocation of undivided shares and
management shares (if applicable) to residential units, which respectively determine the owners’
voting rights and share of management fee, was not elaborated with enumeration in the sales
brochures and DMCs. This missing piece of information can only be found in the SD which is
not readily accessible to and easily understood by most consumers.

The analysis of DMCs revealed that less than 50% of the total undivided shares were allocated
to residential owners in 5 out of 249 developments. In one extreme case, the residential owners
only held 14% of the total undivided shares in aggregate. Without sufficient undivided shares,
the bargaining power of residential owners on the formation of OC, the termination of DMC
manager and other property management-related matter is severely undermined.

The DMC analysis also showed a high ratio (75%) of affiliation between DMC managers and
developers. At the same time, it was found that over 72% of the reviewed DMC managers
charged a remuneration up to the ceiling of the rates allowable by the DMC Guidelines,
implying a general lack of competitive drive on PMCs in lowering their remuneration rate.

On the other hand, the Council found that over 74% of the sample developments were
uncompleted at the time of sale and a majority of the units were sold before the DMCs came
into force. This is unsatisfactory from the consumers’ point of view as the information available
at the time of purchase was inadequate. It was further found that most developments have
sold over 50% of the undivided shares to residential owners as at the DMC date, therefore
justifying a shorter period within which the first owners’ meeting could be convened.

Taking note of the above findings and other identified issues, the Council reviewed the practices
and experience of other markets, consulted stakeholders from related fields for viable
comments, and has raised possible proposals with a view to furthering protection and
safeguards to consumers in Hong Kong.
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Views and Practices Related to
Management Fees in Hong Kong

4.1

Introduction

It is common for residential owners of multi-storey buildings in Hong Kong to rely on property
management companies (PMCs) and/or owners' organisations (OOs) to manage their
properties, with whom there were reports from time to time on communication issues or
disputes on property management matters.

On the other hand, although the Building Management Ordinance (Cap. 344) (BMO) stipulates
the formation of owners’ corporation (OC) to handle property management matters on behalf
of all owners of the building, the percentage of private buildings with OCs in Hong Kong has
remained at a stagnant level,”* making it difficult for owners to pursue property management
decisions on a collective basis. Furthermore, as pointed out in Chapter 2, although owners or
OOs expressed dissatisfaction with the services of PMCs, replacing them is not easy.

Another key concern of owners is that while they pay management fees on a regular basis,
many of them are unclear of a breakdown of the fees paid and whether the level of the fees is
justified. The level of management fees is also found to have great variance among different
properties in the market.

In order to find out more about the underlying causes and circumstances of the above issues,
the Council commissioned a research agency to conduct face-to-face surveys and in-depth
interviews with selected owners, OOs and PMCs drawn from a random sample of multi-owned
private residential buildings across Hong Kong. This Chapter presents the methodology and
the major findings from a combination of quantitative and qualitative interviews with owners,
OOs and PMCs.

4.2 Methodology

Quantitative Approach: Face-to-face Surveys

The face-to-face surveys consisted of three separate questionnaires targeting owners (of
private residential buildings managed by PMCs), PMCs and OOs. The objectives of the surveys
were to:

. Gauge consumers' levels of awareness, understanding and influence on private residential
property management fees in Hong Kong, their rights and obligations in property
management, and their experiences and opinions on property management services and
fees;

73 Research Office of the Legislative Council. (2022) Policies on improving building management and operation of owners'
corporations in selected places.
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. Find out the roles and power of owners’ organisations in property management and their
experiences and opinions in choosing and switching PMCs;

. Identify the prevailing trade practices and range of management fees and related
expenses in the Hong Kong private residential property management market, the nature
and extent of market competition among PMCs and their views and opinions; and

*  Review the current state of consumer safeguards so as to propose appropriate
recommendations for enhancing consumer protection in property management.

Sampling design

The Home Affairs Department’s (HAD) Database of Private Buildings in Hong Kong was used
as the sampling frame for the surveys.”® After screening out private buildings without
residential units which were outside the scope of the Study, a three-stage stratified random
sampling was applied as follows:

First stage: A number of areas were randomly selected from the 18 District Council Districts
across Hong Kong Island, Kowloon and the New Territories, and at least one District Council
Constituency Area (DCCA) was chosen from each district.”

Second stage: 632 multi-owned private residential buildings that hired PMCs and stratified by
number of storeys (four to nine storeys and more than nine storeys) and building age (below
30 years, 30 — 49 years and 50 years or above) were randomly selected and visited, among
which 414 buildings were enumerated.”® As such, it should be noted that those old and
dilapidated buildings which are not managed by PMCs, OCs or OOs, and commonly known as
“three-nil" (=4 KJH), fall outside the scope of this study.

Third stage: OOs, PMCs and three randomly selected owners from each of the sampled
buildings were invited for face-to-face interviews. From 23 November 2020 and 31 July 2021,
a total of 1,103 owners, representatives of 96 OOs and 22 PMCs were interviewed (Chart 12 and
Table 11).

Chart 12: The Three-stage Stratified Random Sampling Design

18 districts Stratification 1103
41000 (Hong Kong 632 factors 414 owners,
b .l’d. Island, buildings (Number of buildings 96 OOs
ulldings Kowloon and with PMC storeys, with PMC and 22
the New building age) PMCs

Territories)

74 As at 30 April 2020, there were a total of around 41,000 private buildings in HAD's database.

75 DCCAs with mainly village-type of housing (&), which are typically buildings with three storeys or below, were not selected as
such type of buildings are outside the scope of the Study.

76 The remaining 218 buildings were not enumerated due to reasons including access denial, buildings having been demolished or
non-residential.
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Table 11: Response and Refusal Rates of Owners, OOs and PMCs

Sample Status Number of Owners Number of OOs Number of PMCs
Complete interviews 1,103 96 22
Refusal and break-off”’ 223 17 172
Non-contact’® 534 244 187
Total sample number 1,860 357 381
Response rate 59.3% 26.9% 5.8%
Refusal and break-off rate 12% 4.8% 45.1%

It is worth noting that face-to-face fieldwork amidst the COVID-19 pandemic was extremely
difficult. Only a small number of PMCs agreed to participate in the survey (5.8%). Even when
participated, many did not answer questions which involved details of their operational costs
and management fees, manager remuneration and renewal of management contracts.

Profiles of Owners, OOs and PMCs

The key distributed elements of owners, OOs and PMCs are as follows (Table 12):

Table 12: Key Distributed Elements of Owners, OOs and PMCs

Owners OOs PMCs
Sample size 1,103 96 22
Distribution e Aged >50 years old e OCs (78.2%) and other | e  Majority provided
of the (68.6%) forms of OOs (21.8%) general property
respondents | e Residing in the e Members of OOs management and
buildings >10 years (52.2%) and management of
(69.1%) chairmen/vice chairmen building
e Educational attainment of OOs (47.8%) environment
was secondary or (99.0%)
above (78.0%) e Not affiliated with
e Within the labour force the developers of
(39.1%) the buildings
(66.4%)
Distribution e >7100 units (70.8%) e >7100 units (62.0%) e >7100 units (54.0%)
of the e Located in New e Located in New e Located in Kowloon
buildings Territories (44.3%) Territories (44.3%) (72.0%)
where e Buildings aged <50 e Buildings aged <50 e Buildings aged 30 -
respondents years (93.2%) years (93.2%) 49 years (48.4%)
resided/ e Non-single block e Single block buildings e Single block
managed buildings (59.5%) (53.1%) buildings (69.1%)
e  Without facilities or e Without facilities or e With facilities or
clubhouse (54.2%) clubhouse (59.5%) clubhouse (66.4%)
e  With OCs formed e  With OCs formed
(71.3%) (72.0%)

Figure in () represents the % distribution of the respondents or buildings enumerated in the survey.

For details, please refer to Appendix 3 which provides a breakdown of the profiles of the
respondent owners, OOs and PMCs and the distribution of the selected buildings in the face-
to-face surveys and in-depth interviews.

7 Break-off includes drop-out, incomplete or partial interviews.
8 Non-contact refers to unsuccessful attempts to contact the target interviewees.
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Qualitative Approach: In-depth Interviews

Individual in-depth interviews were also conducted with 20 owners, representatives of 20 OOs,
two PMCs and two professional associations from 40 multi-owned private residential buildings
in Hong Kong. Opinions on their experience and perception about property management fees
and related issues were further collected.

4.3 Survey and In-depth Interview Findings™

An overview of the survey and in-depth interview findings is set out below:

Level of understanding of owners: There was a general lack of understanding by owners
about property management and related regulations, such as not understanding “the
difference between deed of mutual covenant manager (DMC manager) and contract
manager” (95%) and “the procedures of appointment of or terminating the DMC manager,
PMC and member of the management committee (MC)" (94.4%, 87.0% and 84.6%
respectively).

Owners’ participation: Owners’ participation at general meetings was quite low. They were
passive in voting (42.0%), expressing opinions (37.3%) and joining OOs (2.7%).

Power of OOs: A higher proportion of OOs inclined to agree that they had the authority
(70.9%), knowledge (64.5%) and resources (53.6%) to supervise PMCs; but fewer agreed
that they have the authority (50.4%), knowledge (47.6%) and resources (38.1%) to
terminate PMCs.

Management fee level: Over half of the respondent owners considered the current
management fee level reasonable (55.4%). The management fee paid by the owners
ranged from HK$200 to HK$3,700 per month, with the mean being HK$1,108 or around
HK$2.7 per sg. ft. On average, owners spent approximately 7.4% of their monthly
household income on management fees.

Factors affecting management fee level: Newer buildings and buildings with facilities (e.g.
clubhouse, recreational facilities and shuttle bus service) charge relatively higher
management fees than older buildings and those without facilities. Owners residing in
smaller flats also paid a relatively higher management fee per sq. ft.

Magnitude of management fee increment: Owners’ participation and influence on PMCs
could keep the increase in management fee under closer scrutiny. The mean rate of
increase in management fee was the lowest in the group of owners who were considered
as "participatory” (9.5%) in building management matters and with strong influences on
PMCs (9.1%). Those who were “non-participatory” (11.3%) faced the highest rate of
increase in management fees.

Availability of information: Market information were insufficient to owners and OOs, hence
hindering their selection of PMCs.

Selection of PMCs: The most important consideration of owners in choosing PMCs was
service quality.

¥ The finding results presented in this Chapter are on weighted basis to generalise the surveyed samples to the total market
distribution with a fair approach. The sample findings for owners and OOs were weighted by the matrix of district and age of buildings,
while those for PMCs were weighted by age of all buildings in Hong Kong.
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e Appointment of PMCs: Nearly half of the PMCs (43.1%) was appointed by the OOs, 29.0%
were appointed by the developers as DMC managers, and only 4.0% were appointed by
the owners, at the time of survey.

e  Switching of PMCs: Relatively less OOs had taken action to switch their PMCs (13.4%), and
the key difficulty was to reach consensus among owners.

e Nature of complaints: About one third of the owners had lodged complaint to their PMCs.
The complaints were mostly related to water seepage, hygiene and environment of their
buildings. Some owners (13.4%) and OOs (11.0%) were dissatisfied with complaint
handling performance of the PMCs.

. Owners’ Understanding

Understanding of Property Management Matters and Related Requlations

A considerable number of owners indicated in the survey that they had never heard of or did
not have full understanding of various aspects of property management matters and related
regulations, including “the difference between DMC manager and contract manager” (95.0%),
“the procedures of appointment of/terminating the DMC manager” (94.4%), “the calculation of
the manager's remuneration” (94.3%). “DMC" (2.9% deeply understand; 18.8% partially
understand) and “the procedures of forming OC" (2.2% deeply understand; 18.8% partially
understand) were the two most understood aspects of property management but the level of
understanding remains to be low (Chart 13).

Some owners from the in-depth interviews opined that public education by the Government is
required on fostering general knowledge of property management, such as how to supervise
the conduct of PMCs. They also suggested setting up platforms for owners to make enquiries.
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Chart 13: Owners’ Understanding of Property Management Matters and Related Regulations (%)
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Base: N=1,103

Understanding of Their Rights and Obligations

The survey found that most owners understood their rights and obligations on property
management, such as "pay attention to the affairs of the OC and building management (e.g.
attending the meeting of the OC)" (96.1%) and “all owners are bound by the DMC of the
building” (80.5%, albeit at a slightly lower score) (Chart 14).
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Chart 14: Whether Owners Understood Their Rights and Obligations in Management of the Buildings (%)
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Base: N=1,103

Il. Participation and Influence of Owners

Participation in Building Management Matters

With respect to the participation of owners on building management matters, 61.6% of the
respondent owners always or sometimes “read the most up-to-date information about the
housing estate/apartment building or OO" and 51.5% always or sometimes “read the annual
report and financial statement of the housing estate or apartment building or OO".

However, quite a number of owners seldom or never attended the general meeting(s) of owners
63.0%, expressed their opinions on the building management or OOs (62.7%), and voted in
relation to the affairs of building management or OOs (58.0%). In this regard, it can be
observed that owners were passive in attending the general meetings, opining or voting on
building management matters (Chart 15).
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Chart 15: Owners’ Participation in Building Management Matters (%)
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Owners who never or seldomly engaged were further asked about the underlying reasons;
38.8% said they had no opinion while 20.9% explained that they were too busy to participate.
10.4% thought their idea was not influential or lacked sufficient knowledge to participate (Chart

16).

Chart 16: Reasons for Owners Never or Seldom Engaged in Building Management Matters (%)
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In general, most owners were not actively involved in the property management matters across
all age groups, education levels, employment status and years of residence at the property.

e All age groups showed high “quasi-participatory” rates (41.3% — 60.6%) and “non-
participatory” rates (24.1% — 35.7%). The younger the owners’ age, the higher was the
"quasi-participatory” rates. The age groups “50 — 64 years old” and “65 years old or above”
had higher proportion of owners who were classified as “participatory” (23.5% and 23%).
Yet, the group “65 years old or above” also had the highest portion of “non-participatory”
owners (35.7%), showing that this group was more split between the two extremes than
others.

e Ingeneral, the higher the education level, the higher was the "quasi-participatory” rate, in
aggregate ranging from 31.1% for “primary education or below" education level to 56.8%
for “post-secondary or above” education level. The higher “non-participatory” were found
at "primary education or below” education level of 51.4%.

e  All groups of employment status showed the same pattern with high “quasi-participatory”
rates (42.4% - 56.2%), followed by “non-participatory” (23.4% - 34.1%), but low
“participatory” (18.6% — 24.0%). Owners in the “retired” and “homemakers” groups had
higher proportion classified as “participatory”.

e  The proportion of owners classified as “participatory” generally rose with years of residing
in the buildings. However, a high share of “quasi-participatory” category (43.2% — 60.3%),
and “non-participatory” (26.2% — 31.8%) was still found across all residing years.

e Owners' level of participation increased with the age of the building. Owners were more
“participatory” in buildings aged 30 — 49 years (27.7%) and 50 years or above (28.1%).

For details, please refer to Appendix 3 to look into the distribution of owners at different levels
of participation within different segment groups.

Influence on Management Fee and PMCs

The owners’ level of participation is further analysed with their responses to the survey question
on the magnitude of the last adjustment to the management fee of their buildings. It was
found that the mean rate of increase in management fee was the lowest in the group of
“participatory” (9.5%) as compared with the group of “quasi-participatory” (10.5%) and “non-
participatory” (11.3%). In other words, if the owners are willing to spend more time in managing
their property management affairs, they may enjoy less of an increase in management fee as a
result.

When the owners were asked to self-evaluate their influence on the PMCs of their buildings, a
higher portion of them in the survey stated “neutral” in evaluating about their influence on the
decisions made by the PMC in relation to property management matters (49.9%) and the
decision of hiring a PMC (45.8%). 32.3% and 32.6% of them agreed that they had influence on
property management matters and the hiring a PMC respectively (Chart 17). Some owners in
the in-depth interviews opined that their level of influence might depend on the number of
owners exerting pressure on PMCs.
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Chart 17: Whether the Owners Have Influence over their PMCs (%)
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Based on the responses of the owners regarding their influence on PMCs, they were classified
into three groups. For those who agreed with all the above two statements were classified into
the group with “strong” influence; those who disagreed with all the above two statements were
classified into the group of “weak” influence; the remaining owners were classified into the
group of “average” influence.

While the adjustment of management fees is subject to various factors, it is inductive that the
extent of owner’s influence has a positive impact on the mean rate of increase in management
fees, as shown in a lower increase of management fees as compared with that with weak
influence (Chart 18).

Chart 18: Mean Rate of Increase in Management Fees Against the Extent of Owners’ Influence over
PMC (%)

111
9.1

Strong Weak

Base: N=1,103
Willingness to Join OOs in the Future

The owners were also asked whether they would consider becoming the chairpersons or
members of OOs in the future. Most of them (97.3%) showed no willingness, with a high
proportion stating the reasons of “no spare time” (58.9%), "no interest” (12.2%) or “no opinion”
(12.2%) (Chart 19).
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Chart 19: Whether Owners Would Consider Joining OO and Reasons for Not Consider Joining (%)
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l1l. Satisfaction of Owners on Management Fee

Management Fee in Proportion to the Monthly Household Income

To understand the affordability of management fee among the owners, the owners were asked
about the proportion of their monthly household income allocated to paying management
fees. On average, the owners spent approximately 7.4% of their monthly household income
on management fees; 43.0% of owners paid "below 3%" of their monthly household income
for management fees and 22.9% of owners paid “3% — below 5%", and 34.1% of owners paid
“5% or above” (Chart 20).

Chart 20: Distribution of Owners Categorised by Monthly Management Fees in Proportion to
Monthly Household Income (%)
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Base: N=1,103

More of the owners living in the New Territories (48.9%) and Kowloon (40.4%), as well as owners
living in older buildings aged 50 years or above (49.1%) and younger buildings of 0 — 29 years
of age (48.2%), were paying “below 3%" of their monthly household income for management
fees. Such observation could be a combined result of comparatively lower management fee
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level for buildings in the New Territories and Kowloon, as well as older buildings aged 50 years
or above, for which more details can be found in Section V, and that owners living in younger
buildings of 0 — 29 years of age in general had a higher monthly household income as
compared with other building age segments in the survey.®

On the other hand, more owners living on the Hong Kong Island (49.6%) and owners in
buildings aged 30 — 49 years of age (43.8%) were paying "5% or above” of their monthly
household income for management fees, which could be due to the higher level of
management fee for the buildings on the Hong Kong island and the buildings with repair and
maintenance needs that are identified under the Mandatory Building Inspection Scheme '

Satisfaction of Management Fee Level

More than half of the owners agreed that “the current management fee was at a reasonable
level” (55.4%) (Chart 21). Among these owners, a higher proportion of them (26.3%) paid less
than 1% of their monthly household income for management fees. Conversely, for the owners
who considered the current level of management fee unreasonable (23.4%), a higher
proportion of them (28.9%) paid more than 10% of their monthly household income for
management fees. In general, owners who spent a higher proportion of their household
income on property management fees were less likely to consider the fees to be reasonable.

Chart 21: Owners Considered the Current Management Fee was at a Reasonable Level (%)
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55.4 Agree
Neutral
Disagree
21.2

Base: N=1,103

Regardless of whether the owners considered their management fees as reasonable, an
overwhelming majority of owners (92.6%) claimed that they always paid the management fee
on time.

80 Of the respondent owners who disclosed their monthly household income, 35.3% of them living in buildings of 0-29 years had
monthly household income of HK$30,000 or above, as compared with only 25.2% and 22.2% of owners falling in the same monthly
household income category in the “30 — 49 years” segment and “50 years of above” segment respectively.

8 Under the Mandatory Building Inspection Scheme, owners of buildings aged 30 years or above (except domestic buildings not
exceeding three storeys) and served with statutory notices are required to appoint a Registered Inspector to carry out inspection
works and any necessary repair works of the buildings.
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Box 4: Profile of Owners (Base: N = 1,103)

Owners of different background (age, flat size, age of the building and district) had different perception
of justifiability of management fee.

More than half of the owners in all age groups considered the current level of management fee
reasonable, of which the age group 30 — 49 years old had the highest proportion (59.1%). The age
group of "65 years old or above” recorded a relatively lower reasonable level (50.9%) and a higher
unreasonable level (26.9%) than other groups) (Chart 22). The finding may be a factor of earning power
at different life stages of the owners’ group.

Chart 22: Distribution of Owners within Different Age Groups Considered the Current Level of
Management Fee Reasonable or Not (%)
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Reasonable No opinion Unreasonable

A high proportion of owners of all flat sizes considered the current level of management fee reasonable
(53.8% — 61.8%), especially for the group of “60 sg. m. or above” (61.8%). For smaller flat size group of
“20 — 39 sg. m.", more owners considered it unreasonable (26.1%) (Chart 23).

Chart 23: Distribution of Owners by Flat Sizes Who Considered the Current Level of Management
Fee Reasonable or Not (%)
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A high proportion of owners living in buildings aged 16 years or above considered the current level of
management fee reasonable (53.9% — 61.1%), except for those of younger building age “0 — 15 years”
who showed higher proportion (38.9%) of no opinion and only 26.1% opined the fee is reasonable. As
stated in Section V of this Chapter, the mean of management fee paid by such group of owners was
higher, as newly completed properties are usually more diversified with more facilities than older
buildings, leading to higher management fee (Chart 24).
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Chart 24: Distribution of Owners of Different Building Ages Who Considered the Current Level of
Management Fee Reasonable or Not (%)
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Chart 25: Distribution of Owners for Different District Who Considered the Current Level of
Management Fee Reasonable or Not (%)

The “Kowloon” district had the highest proportion of owners who considered the current level of
management fee reasonable (61.1%), while those of the "Hong Kong Island” district had the lowest
proportion (48.9%), probably due to the general higher management fees charged (Chart 25).
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IV.  Capability and Influence of OOs

Capability of OOs to Deal with Management Fee-related Matters and Influence on PMCs

The OOs were asked to self-evaluate their capability to deal with management fee-related
matters and their influence on PMCs in terms of resources, knowledge and authority. Regarding
management fee-related matters, more OOs agreed that they had the authority (73.7%) and

knowledge (57.2%) to do so; whereas less OOs agreed to have the resources (46.9%) (Chart
26).

Chart 26: Perception of OOs' Capability to Deal with Management Fee Matters (%)

OO has authority 5.7 20.6 73.7
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OO has resources 16.0 371 46.9
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Base: N=96
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However, for the supervision, appointment, and termination of PMCs, the responses were more
diverse. In general, OOs agreed that they had stronger authority (70.9%), knowledge (64.5%)
and resources (53.6%) to supervise PMCs, but less for the appointment and termination of
PMCs (Chart 27).

Chart 27: Perception of OOs' Influence on Supervision/Appointment/Termination of PMCs (%)
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According to the OOs in the in-depth interviews, they considered themselves to have sufficient
power, knowledge or resources to manage their buildings because of the assistance from
various parties such as the Government or other professionals (e.g. lawyers, accountants).

V. Management Fee Level

Overall Management Fee Level Paid by Owners

It was found that close to 65% of the owners paid the management fee within the range of
HK$2 — HK$2.99 per sq. ft. per month, and 40.3% of this group of owners paid at the level of
HK$2.5 — HK$2.69 per sq. ft. (Chart 28).

Chart 28: Percentage Distribution of Owners by Monthly Management Fees per Sq. Ft. (%)
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The overall mean of monthly management fee paid by the respondents was HK$2.68 per sg. ft.
In terms of dollar amount, the average was HK$ 1,708 per month, ranging from HK$200 to
HK$3,700. It is noted that newer buildings, buildings with facilities such as clubhouse and
smaller flats charged relatively higher management fees per sq. ft. than that of older buildings,
buildings without facilities and larger flats. Table 13 below also compares the overall mean of
management fees per sq. ft. paid by all owners and the mean of the same paid by the owners
who considered the fee level reasonable or unreasonable respectively, cross-referenced with

different factors.

Table 13: Mean of Management Fee Paid by All Owners and Owners who Considered the Fee Level

Reasonable or Unreasonable

Factors

By building age

0-15 years

16 — 29 years

30 - 40 years

50 years or above

By diistrict

Hong Kong Island

Kowloon

New Territories

By flat size

20-39sg. m.

40 - 59 sg. m.

> 60 sg. m.

By number of blocks
Single-block building
Non-single block buildings
By number of units
Buildings with < 20 units
Buildings with 21 =100 units
Buildings with > 100 units
By facility

Buildings without residential
clubhouse/recreational facilities and shuttle
bus service

Buildings with residential
clubhouse/recreational facilities and shuttle
bus service

By type of OO

Buildings with OCs
Buildings with Owners’ Committees/MACs
Buildings without any OO

Mean of management fee per sq. ft. (HK$) paid by
Owners who considered the fee level

All owners

* refer to the one with highest value within the specified category.
A refer to the choice with the biggest mean differences between the management fees considered to be (i) reasonable and (ii)

unreasonable within the specified category.
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3.4*
2.9
2.6
1.9

3.0*
2.4
2.7

2.8*
2.5
2.5

2.8*
2.5

1.5
2.8*
2.7

2.6

2.8*

2.6
2.8
3.0*

Reasonable

3.3

2.8"
2.4
1.7

2.8"
2.3
2.6

2.6"
2.4
2.5

2417
2.6

1.47
2.5
2.6

2417

2.7

2.5"
2.7
3.0

Unreasonable

3.6
3.3°
2.8
2.0

3.5%
2.5
2.9

3.27
2.7
2.6

3.4
2.9

2.5"
3.2
2.9

3.0n

2.9

3.0n
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3.0



Some observations can be drawn from the above table:
e Management fee was higher for owners residing in (as marked with *):
. buildings aged 0 — 15 years
. buildings on Hong Kong Island
. smaller flat size (20 -39 sg. m.)
. single block building
. buildings with 21 —100 units
. buildings with residential clubhouse/recreational facilities/shuttle bus service
. buildings without any OO

e  For owners who considered the management fee unreasonable, the management fees they
paid were generally more expensive than the overall mean, regardless of the types of factors.

e The mean differences® between the management fees paid by owners who considered the
fee level (i) reasonable and (i) unreasonable were relatively large (as marked with *) for the

"o

building categories of “aged 16 — 29 years”; “on Hong Kong Island”, in “smaller flat size (20 —
39 sg. m.)"; "single block”; “with less than or equal to 20 units”; “without residential
clubhouse/recreational facilities/shuttle bus service”; and “with OCs".  While the findings
provided general indications on the factors affecting the determination of management fee

level, other intricate factors specific to the same building may have to be considered.

Factors Affecting the Management Fee Level

According to the views of PMCs, there were a number of factors to be considered while
determining the management fee level. Chart 29 below shows that, when setting management
fees, most PMCs considered the factors of "number of building units” (93.1%), "nature and
scope of services (86.9%), “building conditions” (85.2%) and “facilities to be managed” (82.2%)
etc., whereas the requirements of DMC had been given the least consideration (13.5%).

Chart 29: Factors Considered by the PMCs in Determining the Level of Management Fees (%)

Number of building units - 9317
Nature and scope of services I 86.9
Building conditions T - 85.2
Facilities to be managed I 8222
Building age NI 536
O0 I 395
District of building I 250
Relationship with developer N 19.1

Requirements of DMC I 135

Base: N=22

82 The difference between the mean values of two factors.
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As shared by some industry professionals in the in-depth interviews, it was quite common for
developers to offer “expensive amenities of high-end buildings” in recent years to attract
property purchasers. As a result, management fees of new buildings aged 0 - 15 years tend to
be higher as found in the survey. Furthermore, other aspects such as the participation and
influence of owners, and capability and influence of OOs as elaborated in Sections Il and IV
above would also affect the ultimate level set.

Adjustments to Management Fees

(i) Magnitude

In respect of the magnitude of the adjustment to management fee, over one third (34.1%) of
the OOs recalled that the rate of increase in management fees of the last adjustment was within
the range of 5% — 9.9%, followed by the range of less than 5% (23.0%), 15 % — 19.9% (12.3%),
10% —14.9% (11.9%) and 20% or more (7.9%).

The owners were also asked about the acceptable magnitude of the adjustment to
management fee. Close to half of them (45.0%) considered that the magnitude of adjustment
of management fee below 5% was acceptable, followed by the range of 5% —9.9% (17.7%), and
10% or above (12.5%). Obviously, the actual adjustment was higher than the acceptable level
of owners in general (Chart 30).

Chart 30: Rate of Increase in Management Fees of the Last Adjustment Provided by OOs and
Acceptable Adjustment Magnitude in Management Fees for Owners (%)

Rate of Increase in Management Fees of the Acceptable Adjustment Magnitude in
Last Adjustment Provided by OOs (%) Management Fees for Owners (%)
Increase by 10% or more 32.1* Increase by 10% or above 12.5
Increase by 5% to 9.9% 341 Increase by 5% to 9.9% 17.7
Increase by less than 5% 23.0 Increase by less than 5% 450
No reason given 10.8 Refuse to answer 24.8
Base: N=96 Base: N=1,103

Remark: * This percentage is composed of “Increase by 10% to 14.9%" (11.9%), “Increase by 15% to 19.9%" (12.3%) and
“Increase by 20% or more” (7.9%).

(ii) Reasons of Adjustments

When asked about the reasons of adjustments to management fees, the views from PMCs and
owners differed (Chart 31). For PMCs, “inflation” (100%) and “a rise in minimum wages"” (72.4%)
topped the chart. “Repair and maintenance of the building” and “other reasons” such as the
enhancement of PMCs' service quality, the provision of more facilities or services accounted for
31.6% and 25.7% respectively. As for the views of the owners, more than half of them tended
to accept the reasons of “inflation” (55.9%) and “a rise in minimum wage” (52.2%). About one-
fourth (24.8%) indicated that they “would not accept any reason”.
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Chart 31: Reasons for Adjustments to Management Fee (%)

PMCs Owners
Inflation 100.0 Inflation 559

A rise in minimum wage 72.4 A rise in minimum wage 52.2

Repair and maintenance of the Would not accept any

building e reason 248
h .g.
Other reasons (e.g. enhancement Ozl r2esis = g,
. . . - enhancement of PMCs
of PMCs' service quality, provision ) ) .
o . 25.7 service quality, provision 16.3
of more facilities/services by o :
PMCs) of more facilities/services
by PMCs)
No reason given 35
Base: N=1,103, multiple options allowed
Base: N=22, multiple answers allowed except "Would not accept any reason”

Other Publicly Available Data on Management Fees in Hong Kong

According to the Household Expenditure Survey conducted by the Census and Statistics Department
(C&SD) between October 2019 and September 2020,% the average monthly expenditure on
"Management fees and other housing charges” among private housing households was HK$1,452,
accounting for 3.8% of their total household expenditure. “Management fees and other housing
charges” covers building management and maintenance fees; repair and maintenance costs of dwellings
(including materials); and home insurance. The Government's information in 2020 also showed that the
management fee level of the newly completed private residential buildings was around HK$4 — HK$5
per sq. ft. in general.®

V1. Components of Management Fee

Different Types of Expenditure Items and Allocation

To understand how the management fees were expended, the OOs were asked to indicate
different expenses covered by the management fees of their respective buildings. A majority
of them indicated “salaries and related expenses of the staff of PMC" (89.3%), “"common parts’
fees (e.g. water and electricity charges)” (82.5%), and “daily cleaning fees of the building” (81.3%)
as the major components (Chart 32).

83 C&SD. (2021) 2019/20 Household Expenditure Survey.
84 Legislative Council Press Releases. (2020 June 17) LCQ 5: Management fees of housing courts under the Starter Homes pilot projects
for Hong Kong Residents.
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Chart 32: Types of Expenses Items Covered by the Management Fees (%)

Salaries and related expenses of the staff of PMC
Common parts' fees (e.g. water and electricity charges)
Daily cleaning fees of the building

Contribution to any types of funds of the building

Daily repair and maintenance fees for amenities
Manager’s remuneration

Other maintenance work (e.g. elevators, external walls)
Decoration (e.g. festival celebration)

Rates, government rent and other incidental expenses
Improvement and beautification projects

Solicitors, accountants and insurance fees

Operation of OO

Shared expenses by all property owners to comply with
government/court order

Training for staff of PMC

89.3
82.5
81.3
79.2
731
70.3
67.7
57.2
42.6
42.0
375

29.7
29.6

18.7

Base: N=96, multiple answers allowed

OOs were further asked about the proportion of management fee budget spent on the
aforementioned items. It is noted that “staff salaries and related expenses” took up two-fifths
(40.4%) of the share; over one-fifth (27.7%) were allocated for “repairs and maintenance related
expenses”; about one-tenth were allocated for “cleaning related expenses” (10.8%); “other
administrative expenses” (9.1%); and 4.3% spent for “manager remuneration”. In addition to
the said expenses of the buildings, a portion of the fee was reserved for the “contribution to
reserve funds of the buildings” (7.6%) (Chart 33).

Chart 33: Percentage Distribution of Major Expenditure Components of Management Fees Provided

by OOs (%)

43
7.6

9 40.4

10.8

27.7
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Salaries and Related Expenses of Staff of PMCs

In relation to these expense items, the 22 PMCs from the surveys indicated that they had
allocated less manpower to manage single-block building, ranging from 2 — 17 staff members,
whereas more manpower was used at non-single block buildings, ranging from 6 — 111 staff
members.

70.4% of the PMCs refused to reveal the proportion of salaries and related expenses of staff of
PMCs in total expenditure; 14.8% of the PMCs indicated that the salaries and related expenses
of their staff amounted to “20% or above” of the total expenditure on property management
of the buildings under their management, followed by “5% — below 10%" (13.8%) and “10% —
below 15%" (1%).

Headquarter Fees

It is quite a common practice of the property management industry to assign their headquarter
staff to manage various aspects of the buildings. Over two-fifths of them (43.8%) provide
general management services in the realm of finance, legal, facility and human resources,
followed by the services of security (17.8%), repair and maintenance (12.5%), cleaning (11.2%),
and clerical and other administrative work (6.9%).

From the in-depth interview, it was found that the headquarter fees were beneficial to owners,
as the PMCs could mobilise their staff to manage different buildings rather than hiring full-time
staff to be in charge of a single building, thereby reducing the manpower cost to be shared by
owners.

Manager’s Remuneration

Nearly half of the OOs indicated in the surveys that the current PMCs were hired on a
contractual basis (contract managers) (47.1%); whereas below one third (29.0%) were appointed
by developers according to the DMC (DMC managers). The remaining OOs either refused to
answer (23.2%) or was unable to answer due to the absence of a written contract (0.7%).

Owing to a reluctance of PMCs to provide information on manager's remuneration, the findings
on the forms of manager’s remuneration were derived from the information provided by the
OOs. Yet, nearly half of the OOs (44.9%) refused to answer the forms of manager’s
remuneration received by PMCs. Among those who answered, more of them (40.3%) followed
the percentage of manager's remuneration set out in the DMC as the base to determine
manager's remuneration were DMC managers appointed by developers. Among the contract
managers, 33.9% who used the form of “cost-plus” & contract were mostly appointed by OOs;
while the rest 25.8% used the “lump-sum” # form were mostly appointed by owners. As most
contract managers were appointed by OOs, showing that the form of cost-plus is more
preferred in this group. In a way, the “cost-plus” form is easier for OOs to manage the actual
expenses of different management services, while the “lump-sum” form helps simplify the
financial management work of owners/OOs (Chart 34).

85 Cost plus (A% AN0 AL Hl): the PMCs render property management services on a reimbursement basis, and the manger’s remuneration
p property 9 9

is set out by a certain percentage of the total expenditure.

8 Lump-sum (E3%rl): the PMCs render services in accordance with the terms in the contract with a fixed amount received including

the expense of the buildings and manager’s remuneration.
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Chart 34: Forms of Manager’s Remuneration Received by PMCs (%)

339 = The form of “cost-plus” by contractual agreement

40.3
The form of “lump-sum” by contractual agreement

Set out in the DMC as a percentage of total expenses

258

Base: N=46

Regarding the expenditure of manager’s remuneration, OOs and PMCs were asked respectively
about this type of expenditure in proportion to the total expenditure on property management
of the buildings under their management. It was observed that most of the OOs which paid
manager’s remuneration in the form of “lump sum” fell within the two extremes, i.e. expended
"below 5%" or "15% or above” of the total expenditure on manager’s remuneration (36.1% for
both categories). For OOs which paid manager’s remuneration in the form of “cost-plus” or “in
accordance with certain percentage set outin DMC”, most of them expended “5% — below 10%"
(79.6% and 52.7% respectively) of the total expenditure on manager’s remuneration (Chart 35).

Chart 35: Percentage of Manager’s Remuneration in Proportion to the Total Expenditure on Property
Management (%)

Lump sum Cost-plus Set out in DMC
81 3.8
243
36.1 85 230
36.1 ~ \
14
26.5 796 527
Below 5% Below 5% Below 5%
5% — below 10% 5% — below 10%
o pelow LR 5% — below 10%
= 10% — below 15% ® 10% — below 15%
= 15% or above = 15% or above = 10% — below 15%

Base: N=12 (Lump Sum); N=22 (Cost-plus); N=12 (Set out in DMC)

Repair and Maintenance Related Expenses

Repair and maintenance is a basic and fundamental requirement for building management.
When the owners were asked about the purpose of the last repair and maintenance projects
undertaken in their buildings, 31.9% replied “regular check-up of the building”; 26.5% replied
“large-scale maintenance of the building”; and 17.6% replied “others” such as the repair of
elevators or water pipes. About 11.4% replied “never had repair and maintenance works”,
among which most were younger buildings which aged 0 — 29 years (66.4%). Around 16.3% of
respondent owners claimed that they “did not know or forgot” about the last repair and
maintenance of their buildings (Chart 36).
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Chart 36: Last Repair and Maintenance Projects Undertaken in Buildings of Owners (%)

Regular check-up of the building 319
Large-scale maintenance of the building 26.5
Others 17.6
Never had repair and maintenance works 1.4
Did not know or forgot 16.3

Base: N=1,103, multiple answers allowed

Owners were further asked about the amounts contributed by them to the last repair and
maintenance project. A higher portion of them (44.4%) did not need to contribute additional
amount of fees as relevant expenses were settled by various types of funds of the buildings or
by government subsidies. Whereas close to one-fourth needed to contribute certain amount
of fees (22.9%) and more than 30% were “not sure” (32.7%) about the amount they contributed
(Chart 37).

In addition, among all surveyed owners, more owners living in buildings aged 50 years or above
(63.0%) as well as 30 — 49 years (33.2%) needed to contribute to the last repair and maintenance
project as compared with those living in buildings aged 0— 29 years (5.6%). On the other hand,
more owners living in single-block buildings (39.3%) needed to contribute as compared with
those living in non-single block buildings (11.7%).

In terms of monetary amount, nearly half of the owners who needed to make relevant
contributions did pay HK$10,000 — below HK$50,000 (48.2%), followed by HK$50,000 — below
HK$100,000 (25.8%) (Chart 38). Among the owners who needed to make relevant contributions,
more of those living in flats with saleable area of 60 sq. m. or above (74.5%) needed to
contribute HK$100,000 or more as compared with those in flats with saleable area of 20 — 39
sg. m. and 40 — 59 sg. m. (12.5% and 10.3% respectively). Meanwhile, more owners living in
buildings with OOs that had sufficient resources (as previously defined in Section 1V) (70.8%)
needed to contribute HK$10,000 — below HK$50,000 as compared with those with OOs which
had average or insufficient resources (59.7% and 36.0% respectively).

Chart 37: Whether Owners Needed to Contribute Additional Amount of Fees for Repairs and
Maintenance Projects of Their Buildings (%)

Not sure
327 No need to
contribute
44 4

Need to contribute
229

Base: N=988
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Chart 38: Distribution of Owners Who Contributed Certain Amount of Fees for Last Repair and

Maintenance Projects (%)

48.2

12.5

below $10,000 $10,000 - below $50,000

$50,000 - below $100,000

25.8
13.5

$100,000 or above

Base: N=288

Expenses can be Reduced/Eliminated in the Views of Owners

Although a larger portion of the owners considered the current management fee level borne
by them were reasonable, they opined that there was room to reduce or eliminate some of the
management expenses. Close to 9% of owners regard “manager’s remuneration” and “training
for staff of PMC” can be reduced, while 1.9% and 0.4% respectively trust they could be
eliminated. Other identified expenses to be reduced and eliminated are “decoration (e.g.
festival celebration) and “improvement and beautification projects”. Chart 39 below shows the
types of expenses which could be reduced or eliminated from the owners’ perspective.

Chart 39 Expenses Which Could Be Reduced/Eliminated from the Perspective of Owners (%)

Manager’s remuneration

Training for staff of PMC

Decoration (e.g. festival celebration)
Improvement and beautification projects
Solicitors, accountants and insurance fees
Operation of OO

Rates, government rent and other incidental expenses

Shared expenses by all owners (e.g. complying with
government/court order)

Daily repair and maintenance fees of amenities
Common parts' fees (e.g. water and electricity charges)
Salaries and related expenses of staff of PMC

Daily cleaning fees of the building

Contribution to any fund of the building

Other maintenance work (e.g. elevators, external walls)

Expenses could be reduced
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Nonetheless, when a similar question was put to the PMCs, a vast majority (94.4%) claimed that
there was “no room for lowering the fee”. Only 5.6% considered the expenses spent for
decoration (e.g. festival decoration or greenery decoration) were unnecessary and could be
eliminated (Chart 40).

Chart 40: Expenses that Could Be Reduced/Eliminated from the Perspective of PMCs (%)
56

94.4
No room for lowering the fee m Unnecessary expenses spent for decoration

Base: N=22, multiple answers allowed

VII. Complaints and Communications

Complaints Lodged by Owners

When asked about whether they had ever reflected opinions or complained to their PMCs
about property management services, only 30.5% of the respondents had done so. Among
them, 57.5% indicated that the PMCs had made improvements subsequently (Chart 41). The
top three issues they reflected were "water seepage or leakage” (32.9%), "environmental
hygiene” (24.1%) and “service quality” (21.3%). The remaining problems (e.g. noise pollution,
maintenance and repairs issues) ranged from 1.1% to 6.6% of the total complaints.
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Chart 41: Whether Owners Had Ever Reflected Opinions or Lodged Complaints and if PMC Had
Made Improvement after Receiving Complaints or Suggestions from Owners (%)

69.5

Not sure
101

30.5
No improve-
ment mad Improve-
324 ment made
57.5
Yes
Base: N=1,103 Base: N=343
Nature of Complaints by Owners (%)
Water seepage/leakage 329
Environmental hygiene 241
Service quality 213
Noise pollution 6.6
Maintenance and repairs 59
Facility related issues (e.g.upgrading, dilapidation) 5.0
Water supply 2.0
Law and order 12
Falling objects from above 11
Base: N=343

Actions Taken by OOs

63.0% of OOs had received complaints from owners against the PMCs of their buildings during
the past two years. The number of complaints received ranged from 1 to 48 cases, with the
mean being eight cases. The main categories were “service quality” (47.3%) and “complaints
handling” (37.2%). Only 6.9% of the complaints were about the level of management fee (Chart

42).
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Chart 42: Types of Complaints Received by OOs from Owners

Service quality 473
Complaints handling 37.2
The level of management fee 6.9
Others 4.1
Refused to answer 46

Base: N=45, multiple answers allowed

Close to two-thirds of OOs (64.4%) strongly agreed or agreed with the statement that "PMCs
were able to make improvements to the issues reflected by the OOs", while 28.4% of them were
neutral about the statement, and only 7.2% strongly disagreed or disagreed with it.

Collection of Views from Owners and OOs by OOs and by PMCs

A majority of the OOs (94.7%) collected views from owners in relation to property management
services.

Most of the PMCs (72.3%) claimed that they consulted the owners or OOs about the justifiability
of the management fee level regularly. Also, nearly all PMCs arranged meetings with owners
(99%) and OOs (100%) to collect their views in relation to property management services
regularly.

As shown in Chart 43 below, most PMCs met with owners on an annual basis (70.8%) and OOs
on a monthly basis (51.0%). As for OOs' meetings with owners from monthly to annually, the
frequency is highly varied among different buildings.
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Chart 43: The Frequency of Collection of Views in Relation to Property Management Services from
Owners and OOs (%)

14
No information provided
20.4
Annually 70.8
1.0
29.1
Quarterly 12.6
29.3
14.6
Half-yearly 9.0
15.8
20.6
Monthly 5.6
51.0
Others (e.g. not a fixed 50 14.0
interval) 59
OO Meeting with Owners PMC Meeting with Owners PMC Meeting with OOs

Base: N= 91 (for OO meeting with owners),
Base: N= 21 (for PMC meeting with owners and OOs)

VIIl. Choosing and Switching of PMCs

Factors of Choosing PMCs Among Owners, OOs and PMCs

Generally speaking, owners and OOs considered that the most important factor that influences
their decisions in choosing PMCs was service quality; whereas PMCs perceived that the owners
choose PMCs based on past cooperation experience as the most important factor.

Table 14: Five Highest-rated Factors of Choosing PMCs Among Owners, OOs and PMCs (1: the least
important; 10: the most important)

Owners O0s PMCs

e Service quality (9.1) e Service quality (9.1) ¢ Past cooperation experience
e Complaint handling (8.6) e Transparency of management (8.7)
e Service scope (8.6) fee (9) e Complaint handling (8.6)
e Transparency of management | e Disclosure of information (9) e Service quality (8.4)

fee (8.6) e Complaint handling (8.9) e Service scope (8.3)
e Disclosure of information (8.5) | e Communication channels ¢ Transparency of management

(8.8) fee (8.1)

Base: N= 1,103 (Owners); N= 96 (OOs); N= 22 (PMCs)
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Difficulties of Owners and OOs While Choosing PMCs

Among the owners who indicated that they had encountered difficulties while choosing PMCs
(40.4%), a higher proportion of owners indicated that “it was difficult to evaluate the service
quality of PMCs” (72.9%) and "it was difficult to evaluate whether the charges of PMCs were
reasonable” (64.5%). It may be worth noting that about two-fifths of owners (39.6%) indicated
that they “forgot/did not know” what the difficulties were in their buildings, possibly due to
their low participation in the matter.

For the OOs who indicated that they had encountered difficulties while choosing PMCs (33.3%),
a higher proportion of OOs indicated the difficulties to “evaluate the service quality of PMCs”
(79.4%), "provide owners with sufficient number of PMCs to choose” (65.8%), and “evaluate
whether the fees charged by PMCs were reasonable” (56.6%) (Chart 44).

Chart 44: Whether Owners and OOs Encountered Difficulties While Choosing PMCs

Owner

Evaluate the service 79.4

396 404 quality of PMCs 729

Provide owners with
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65.8
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56.6

0]0) 64.5

104
333
Reach consensus with
other owners in choosing
PMCs 454

48.7

56.3 0OO0s Owners

Yes No Refused to answer

Base: N= 1,103 (Owners), N=96 (OOs) Base: N= 419 (Owners), N=36 (OOs);
multiple answers were allowed

Switching PMCs

(i) OOs

13.4% of the OOs once took action or planned to take action to switch PMCs for their buildings,
in which more than half of those OOs convened meeting of owners and lodged complaints to
their PMCs, while few of those OOs sought assistance from HAD (Chart 45). Yet, more than
two-thirds (68.8%) of those OOs encountered difficulties in switching PMCs, with major issues
like "it was difficult to reach consensus among owners” (46.5%), “difficult to assess PMCs' quality
(22.7%) and “insufficient owners of shares in aggregate” (21.1%) (Chart 46).

"
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Chart 45: Actions Taken by OOs for Switching PMCs (%)

Convened meeting of
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Chart 46: Difficulties Experienced by OOs for Switching PMCs (%)
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Base: N=18 Base: N=12

(i) Owners

More than half of the respondent owners indicated that they had never tried to switch the
PMCs of their buildings (52.3%), while 25.1% had tried to do so and the rest 22.6% was not sure
about that. Among the owners who had tried to switch the PMCs of their buildings, 46.5%
stated that they “did not realise the reason(s) of switching PMCs", while the rest of them stated
that it was due to a discontentment with the service quality of the current PMC (e.g. sloppy
accounting records, overbudget/delay of maintenance projects) (30.3%), end of contract with
the previous PMC (12.8%) and the management fee was expensive (5.7%).

On the other hand, some owners from the in-depth interviews expressed that they did not have
the ability to choose PMCs, since “the PMCs are the subsidiary company of the developers”
and that they did not know how to choose PMCs, as there was no information on the
performance of the PMCs.
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IX. Overall Views of Owners, OOs and PMCs

Performance of OOs

More than half of the respondent owners tended to agree that their OOs “provided sufficient
property management and financial information” (60.2%) and “provided sufficient
communication channels for owners to express their opinions” (57.8%). Some agreed that their
OOs had “"represented owners to reflect their opinions to the PMC” (45.2%), “monitored the
PMC effectively” (45.0%), and “consulted the opinions of owners effectively” (42.5%). A
relatively higher proportion of them (47.0%) were neutral towards the statement that “the PMC
would make improvements after reflecting opinions of the owners by the OO" (Chart 47).

Chart 47: Opinions of Owners towards OOs

Provided sufficient property management and financial

) 1103 288 60.2
information

0.7

| 121 295 57.8

0.7

Represented owners to reflect their opinions to the PMC I 13.2 404 452
1.1

Monitored the PMC effectively | 1.5 425 45.0
1.0

Provided sufficient communication channels for owners
to express their opinions

Consulted the opinions of owners effectively I 16.6 40.2 425
0.7
The PMC would make improvements after reflecting

opinions of the owners by the OO I 136 47.0 386

0.8

B Not applicable Disagree Neutral Agree

Base: N= 1,103
Owners’ and OOs’ Levels of Satisfaction of PMCs

Possibly due to the frequent encounters, the survey findings show that OOs tended to be more
satisfied with their PMCs than owners in various aspects. For example, only less than to about
half of the owners were satisfied with the performance of PMC in complaint handling (44.6%)
and communication channels (52.0%); whereas over 60% of OOs were satisfied with the PMC
in these regards, with 64.3% and 79.9% respectively. Other than the above, larger gaps
between the satisfaction of owners and OOs in aspects like transparency of management fee
(64.4% for owners and 76.8% for OOs), and disclosure of information (65.1% for owners and
79.2% for OOs) were observed. Difference in the levels of satisfaction between owners and
OOs indicates that the frequency and quality of communication with PMC would affect the
overall satisfaction as a result (Chart 48).
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Chart 48: Owners and OOs Who Were Satisfied and Dissatisfied with the Performance of PMC by
Various Aspects (%)
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Base: N= 1,103 (Owners), N=96 (OOs)

Other Common Issues Among Owners, OOs and PMCs

(i) Owners’ Opinions

The owners opined that there were several common problems in some OOs and PMCs. One
of the quoted examples from the in-depth interviews was that the personnel of OOs or PMCs
sometimes ignored owners’ opinions and complaints and hence might weaken owners’
influence on property management matters. In this regard, when the interviewed owners were
further asked to provide suggestions for the improvements of their OOs and PMCs, the
following aspects were mentioned:

e  Strengthening the communication and complaint channels between owners and OOs or
PMCs;

e Lowering the management fee level and enhancing the transparency of their management;
and

e Improving the management of their buildings (e.g. hygiene problems).
(i) OOs’ Opinions

Most surveyed OOs agreed that they were capable in certain aspects of building management
such as “provided sufficient communication channels for owners to express their opinions”
(86%) and “provided sufficient property management and financial information (82.5%). A high
proportion of OOs (71.7%) also agreed that “the PMC would make improvements after
reflecting opinions of the owners by the OO” (Chart 49).
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Chart 49: OOs’ Self-evaluation of their Duties in Relation to the Management of the Buildings (%)
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When asked about the operational issues encountered, most OOs had no opinion (67.0%). For
those which encountered issues, more OOs stated the biggest issue was lack of owners to join
the OO/insufficient members to attend the meetings (17.8%), followed by insufficient funding
for operation (4.4%), lack of owners' understanding on the difficulties in property management
(1.5%), being threatened by triad (1.5%), owners not caring about the property management
matters (1.4%), and major owner took the decision-making role (1.4%) (Chart 50).

Chart 50: Issues Encountered by OOs in their Operations (%)

No opinion

Lack of owners to join the OO/insufficient members
to attend the meetings

Insufficient funding for operation

Lack of owners’ understanding on difficulties in
property management

Being threatened by triad

Major owner took the decision-making role

Owners not caring about property management
matters

(iii) PMCs’ Opinions

67.0
17.8
4.4
1.5
1.5
1.4
1.4
Base: N=96

When PMCs were asked about the operational difficulties encountered, most of the responses
were “Neutral”, from close to 70% — over 90%; 32.5% of the PMCs found “shortage of frontline
staff” as having an adverse impact on their operations, whilst another 32.5% did not have such

a problem (Chart 51).
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Chart 51: Difficulties Encountered by PMC in Their Operations (%)

Shortage of frontline staff _ 349 _

High operational cost - 68.9 _

Could not reach consensus with owners - 73.0 _

i et ws
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The scale of the housing estate was large 921 -

= Disagree  Neutral ® Agree
Base: N=22

With regard to whether there was room for improvement in their operations, PMCs indicated
in the in-depth interviews that the usage of technology to automate labour-intensive tasks
might enhance work efficiency and reduce manpower cost. A similar question was asked in the
survey where most PMCs indicated they had devoted resources in the “usage of CCTV to reduce
the headcounts of security guards” (93.4%), followed by “usage of email to communicate with
owners” (78.0%) and "usage of the mobile app of the building to issue the latest updates”
(66.5%), to enhance the efficiency of their services (Chart 52).

Chart 52: Means to Enhance Work Efficiency of PMCs

Usage of CCTV to reduce the headcounts of security I 03

guards

Usage of email to communicate with owners I 780
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Usage of instant messaging tools to communicate with D 572

owners

Base: N=22, multiple answers allowed

The major challenges encountered by the PMCs as reflected in the in-depth interviews were as
follows:

e Difficult to maintain the service quality for the buildings under several limitations such as
the difficulty in hiring security guards and raising management fee among the elderly
owners in older buildings;

e Difficult to mediate the disputes between owners about their private properties as some
claimed the PMCs were only responsible for the common parts; and

e OOs with limited legal knowledge could not make pragmatic decisions for their buildings.
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Overall Views Towards the Property Management Industry

(1) Opinions of Owners and OOs

Owners and OOs during the in-depth interviews shared a common opinion that there was room for
reducing management fee level and enhancing the fee transparency. However, no further information
was provided as to the types of fees and the amount of reduction referred to.

Besides, the owners and OOs mentioned that the lack of information (e.g. the fee levels, service
scopes) on PMCs in the market has hindered owners or OOs in comparing the services of
different PMCs. Some OOs suggested establishing a grading system for the public’s evaluation
of PMCs'" quality of service. They were of the view that the Government should monitor the
service quality of PMCs, especially for buildings without OCs which might have less bargaining
power over building management matters.

(2) Opinions of PMCs

Despite the fact that most PMCs (91.5% of the 22 PMCs under surveyed) considered that market
is highly matured, there were still factors which affected their competitiveness in the market.
All the PMCs agreed that ability to "maintain good communication channels with owners” and
“reasonable charge of management fee” affected their competitiveness the most, followed by
"service quality of their staff” (94.4%) (Chart 53). However, it appeared that the ease of
switching PMCs/DMC managers (19.1%) was not a concern to PMCs in competing for building
management contracts.

Chart 53: Factors Affecting the Competitiveness of PMCs (%)

Maintain good communication channels with owners I 100.0
Reasonable charge of management fee I 100.0
Service quality of their staff I 04 4
Management experience of similar estates/buildings I 543
Sufficient manpower I 50.7
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Reputation of the PMC s 39.1
Number of buildings under the PMC's management I 355
Provision of training to the staff IE——————— 326
Acquire quality assurance N 26.6
Market transparency N )60
The ease of switching PMCs/DMC managers by owners s 191

Base: N=22, multiple answers allowed

From the in-depth interviews with PMCs, it was revealed that some PMCs lowered their price
to secure management contracts of buildings and thus caused degradation in the service
quality of the industry. The most extreme case was a PMC which assigned only one employee
to manage 10 to 20 blocks of building at the same time.

It is worth noting that there was possibly a mismatch of service expectation from the demand
and supply perspectives. Findings from owners’ opinions clearly stated that they considered
that enhancing “market transparency” is necessary in view of the difficulty in evaluating PMCs’
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service quality/fees, limited choice in the market; whereas the PMCs considered this to have
the least impact on their competitiveness.

(3) Opinions of Owners, OOs and PMCs on PMCs' Performance

It may be of interest to note that the PMCs in general were more satisfied with their performance in
various aspects as compared with the views of owners and OOs. The gaps between PMCs, OOs and
owners were much wider for other aspects like “protect the overall interests of owners while
performing duties” (100.0% for PMCs, 53.0% for owners and 58.4% for OOs), “improve according to
the opinion of OO/owners” (100.0%, 44.7% and 64.4%), “provide sufficient communication channels
for owners to express opinions (100.0%, 53.4% and 65.9%), “consult the opinion of owners effectively”
(98.0%, 43.7% and 57.6%) and "service provided was able to meet the expectations of the owners”
(91.1%, 56.4% and 54.8%). This indicates that expectations among the PMCs are not quite aligned
with owners and OOs (Chart 54).

Chart 54: Percentage of Owners, OOs and PMCs Agreed with Statements Related to the Performance of PMCs (%)
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Diverging Views and Challenges Faced by
Property Management Companies
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4.4 Summary

This Chapter outlines the different standpoints and voices of owners, OOs and PMCs in
relation to property management fee matters in Hong Kong. It is observed that owners
and OOs differ with PMCs on the satisfactory level of PMCs’ performance. Such
differences may well form the basis for misunderstandings and disputes between these
parties.

Owners in general lack knowledge on property management matters while, at the same time,
are passive in participating in property management matters. Yet, property management
requires the collective effort of owners to bring about a positive impact. The unwillingness of
owners to join OOs to manage the property, and insufficient voting by owners in owners’
meetings posed the greatest challenges for OOs when managing the property. Owners' active
participation in property matters is essential to facilitate better communication between the
parties and to ensure proper management of the property.

On the other hand, response rates of PMCs in the survey were low and many of them refused
to answer finance-related questions which they might consider sensitive. Meanwhile, owners
and OOs faced various difficulties when appointing new property managers such as accessing
market information on service quality, charge levels, as well as the available list of PMCs. These
findings point to a low level of transparency of the property management market. As an
important step to bridge the gap, transparency and availability of information to owners and
OOs require enhancement.

The survey and in-depth interview findings reflect that more efforts from different parties are
necessary, so as to remove the hurdles in the market and to promote a healthy and informed
market environment.
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Unique Conveyancing System in
Hong Kong and A Review on
Building Management in

| Five Selected Markets

5.1 Introduction

This Chapter presents the unique conveyancing system of ownership and possession in multi-
owned buildings in Hong Kong and a review of building management in selected markets. In
carrying out the review, the Council aimed to find markets meeting the following criteria like
Hong Kong, including (i) where multi-storey buildings are held under co-ownership, with each
owner holding undivided shares in the building as tenant-in-common with each other; and (ii)
where the deed of mutual covenant (DMC) of a building marks out which parts of the building
are to be exclusively used, enjoyed and possessed by which co-owners. Other factors such as
their geographical proximity or their similarities to Hong Kong in terms of legal systems and
economic situation were also considered. As a result, five selected markets, namely Victoria of
Australia,®” Mainland China (the Mainland) or Shenzhen of the Mainland,® Singapore, Taiwan,
and the United Kingdom (UK) have been covered.

Noting that each market has its distinctive characteristics, the review is not meant for direct
comparison of markets but to serve as learnings on their legislative approaches and
administrative measures, so as to draw insights for improving the system in Hong Kong. Review
of information across all the selected markets was not always possible owing to a paucity of
publicly available information in a consistent manner. Nevertheless, their market structure,
regulatory regimes, consumer protection measures and major issues of concern were obtained
from the respective authorities (see Section 5.3) in these markets. The Council also conducted
further desktop research to keep abreast of their latest development. Table 15 at the end of
the Chapter provides an overall review of the framework for multiple ownership property
management in the selected markets.

87 Victoria was used as the primary state for reference in Chapter 5 of the Report. For specific sections i.e. the charge basis of property
management fees and the requirements for the establishment of a maintenance plan, New South Wales and Queensland of Australia
have also been cited in Chapter 5.

8 Shenzhen was used as a reference in scopes when its legal regulations were found more appropriate than the national versions
from the Mainland for comparison with other selected markets.
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5.2 Hong Kong’s Unique Land Holding and Conveyancing System

Under the Basic Law, all land in Hong Kong shall be “State property” and the Government is
responsible for its management, use and development, and lease or grant to individuals, legal
persons or organisations for use or development. When a Government lessee wishes to use
the land to construct a multi-storey building, the lot is to be divided by way of allocation of
undivided shares. Generally, the shareholding of undivided shares is described in a DMC. The
undivided shares are assigned to each purchaser as co-owner with all other co-owners as
tenants-in-common of the Government lease.® In other words, a person who considers
himself or herself the "owner of a flat" is actually a "tenant in common" of the whole building.
When he or she wishes to sell his or her flat, he or she does so by selling his or her undivided
shares.

There are other unique features in Hong Kong's land and property related arrangements. The
Building Management Ordinance (Cap. 344) (BMO) provides a legal framework to facilitate the
property management in multi-storey buildings, while the DMC of a building governs the rights,
interests and obligations of its owners. More details can be found in Appendix 1and Chapter
2 of this Report.

5.3 Building Management in Selected Markets

Although Hong Kong's land holding and conveyancing system is unique, it is beneficial to
consider how other markets resolve common problems related to property management fees.

Australia is the pioneer in strata titles or condominium type of ownership. Many of its states
have spent years or so researching into measures and solutions that are designed to tackle the
issues and problems found in strata titles form of ownership. In addition to Victoria as the
primary state for reference, New South Wales and Queensland of Australia have been cited for
the requirements for the establishment of a maintenance plan. The various states’ provision of
the obligations of developers and managers over the life cycle of the strata development in
statutes, rather than reliance on common laws, serves to enhance protection of owners.

It was also noted that, in England and Wales in the UK, commonhold was introduced as a new
way of owning properties through communal facilities in 2002.*° However, commonhold did
not take off well in England and Wales. Instead, systems similar to commonhold were already
in existence and working well in other parts of the world, e.g. condominium in Canada and the

United States, strata in Australia and Singapore, residential estate (E58/)\&) in the Mainland,

and apartment building (A BAJE) in Taiwan.

I. Regulatory Framework

Laws and Authorities

In all the five selected markets, there are property management laws for buildings where
multiple ownership exists and management of common area is required. For instance, the
Owners Corporation Act 2006 in Victoria governs the role of owners’' corporations (OCs). In
the Mainland, Shenzhen is the pioneer and promoter of the property management industry. It
promulgated the country's first local property management regulation, the Shenzhen Special

8 Judith Sihombing and Michael Wilkinson. (2023) Hong Kong Conveyancing Law Vol. 1. Chapter Il Introduction.
% Commonhold and Leasehold Reform Act 2002.
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Economic Zone Property Management Regulations in 1994 (R &5 5 @) 2 E IR KB 1994).
Shenzhen's property management practice formed the domestic property management model
with many pioneering features and became a reference for the country, and contributed to the
consolidation stage of the industry, during which the first nation-wide regulation in property
management in the Mainland (i.e. Property Management Regulations 2003 ()2 &2 & Al

2003) was launched. Both regulations lay down the procedures for appointment of property
management companies (PMCs) in accordance with property service contracts. The Building
Maintenance and Strata Management Act (BMSMA) 1982 in Singapore empowers each
property’'s management corporation (i.e. a type of owners’ organisation (OO)) to control and
manage the common property. In Taiwan, the Condominium Administration Act Building
Administration Division (A~ B K EEE & Bl) (1995) was formulated to strengthen the

management and maintenance of apartment buildings with focus on the rights and obligations
of residents, management organisations and management service providers; and the Landlord
and Tenant Act 1954 in the UK sets out legal rights and responsibilities of landlords and tenants.

In addition, there are regulatory authorities for the property management laws in these selected
markets. For instance, there is the Consumer Affairs Victoria in Victoria; the Shenzhen Housing
and Construction Bureau in Shenzhen, as well as the State Council of the People's Republic of
China in the Mainland; the Building and Construction Authority in Singapore; the Ministry of
the Interior in Taiwan; and the Department for Levelling Up, Housing and Communities
(formerly the Ministry for Housing, Communities and Local Government) in the UK.

Licensing Regimes

In Victoria and Taiwan, a licensing/registration regime is in place to regulate PMCs and property
management practitioner (PMPs), whereas such an official regime is not in place in other
selected markets:

e In Victoria, an eligible person or incorporation must register with the Business Licensing
Authority under the Victorian Government in order to carry out functions as a property
manager of an OC.** Registrants must hold professional indemnity insurance with a
minimum coverage of AUD2 million (equivalent to HK$10.8 million) and renew registration
annually to continue the business.

e In Taiwan, a licensing regime under the Ministry of the Interior governs the minimum
capital requirements of PMCs (i.e. TWD10 million, equivalent to HK$2.6 million) and the
education and technical qualifications of PMPs.?* The license for PMCs must be renewed
every three years whilst for PMPs every five years.

Guidelines, Model Rules and Standard Contract

In Victoria, the Mainland, Singapore, Taiwan, and the UK, detailed guidelines have been
published based on the relevant legislations to provide guidance on property management
matters.

9 Prior to 2005, it was known as Buildings and Common Property (Maintenance and Management) Act.

% In Victoria, there are two types of property managers, namely professional and volunteer managers. A professional manager must
be registered and have professional indemnity insurance. For volunteer managers, they do not have to be registered or insured.

9 PMPs are categorised into managerial staff and technical staff. A PMC should have at least four managerial staff and four technical
staff. Also, apartment building management service staff should i) participate in the training organised by competent authority and
pass test for accreditation certificate; ii) provide proof of training for over 20 hours in last five years when renewing accreditation
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In Victoria, the authority provides some model rules® for OCs.

In the Mainland, different cities have issued model contracts of owners and model management
contracts according to the local circumstances. For instance, in Beijing, Management Protocol
of Owners in Residential Areas of Beijing Municipality (Model Text) came into force in
September 2022 to guide owners over their rights and obligations over the use and
maintenance of the property.” In Shenzhen, the Property Service Contract of Shenzhen
Municipality (Model Text) was revised and published in 2020 to regulate property management
in Shenzhen.*

While in Singapore, a set of Strata Management Guides®” are published to provide a more in-
depth focus on key areas of the strata legislations and share examples of good practices on
strata management.

In Taiwan, the authority issued a template of standard contract for reference purpose. *

In England of the UK, the article of association of a Right to Manage Company (RTMCo) must
take the form of and include the provisions prescribed in the Schedule of the RTM Companies
(Model Articles) (England) Regulations 2009.%

Amendment of DMC

DMC is known as “plan of a subdivision” in Victoria; “terms of the lease” in the UK;"® “by-laws”

1=t

in Singapore;' “F147" in Taiwan;'% and “BI2FRA" in the Mainland."” For convenience and
consistency, they are referred to as DMC in the following parts.

In Victoria," similar to Hong Kong, a unanimous resolution of owners is required to amend
DMC terms and conditions.

In Shenzhen and the Mainland in general, amendment needs to be passed in an OC meeting
participated by owners of more than half of the exclusive parts in aggregate of the property
area as well as more than half in aggregate of the numbers of owners.

In Singapore, a management corporation (akin to OC in Hong Kong) pursuant to a special
resolution may make by-laws, or amend, add to or repeal any by-laws.'” Different types of
resolutions are required depending on the importance of the matters to be decided. For matter
of higher importance, more votes or even owners’ consensus are needed. For example, to

9 Owners Corporations Regulations 2018. Model Rules for Owners Corporations.

% Beijing Municipal Commission of Housing and Urban-Rural Development. (2022) iR EEEFEERL ( REXA ) .

% Housing and Construction Bureau of Shenzhen Municipality. (2020) ;&I YERIEEE ( REXA ) .

97 Building Construction Authority. (2019, 2022) Management Corporation Strata Title (MCST) — Strata Management Guides.

B RBREROEAE.

9 The RTM Companies (Model Articles) (England) Regulations 2009. Regulation 2 and Schedule.

100 Shelter England. (2022) Terms of a lease agreement.

101 Building Construction Authority. (2005) Strata Living in Singapore — A General Guide. By-laws are the set of by-laws in the BMSMA
that every management corporation (MC) is required to comply with (the Prescribed By-laws). In addition to the Prescribed By-laws,
a MC can make by-laws that are not in conflict with the Prescribed By-laws or any laws in Singapore.

12 Ministry of Culture. (2010) ABAEHBREE : RELBRFYN. HRFENZABAEERAMM I EEFNKE  WERBEPS
BNERHEGONEERE -

0 EEBNZEREIFAAEANEEYEEM ZEE FRAKMAREEG  UEETEARAZEERA - BB EEBRESL
BFERE -

104 Subdivision Act 1988. Sections 32 and 33.

105 BMSMA. Sections 32 and 33.
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make by-law to confer on subsidiary proprietor the exclusive use of common property for a
period that exceeds three years, at least 90% of the share value of all valid votes cast at the
meeting is required.

Il. Property Management Fees and Related Parties

Property Management Fees

(1) Composition and Scope

The composition of property management fees for the selected markets is more or less the
same as follows:

e  Costs to be incurred on a regular basis to maintain the common parts of the development
are put into a general fund;

e Costs to be incurred on a non-regular basis to maintain the common parts of the
development are put into a contingency fund; and

e An amount of money which is set aside to cover any major maintenance work on the
property needed in the future is put into a special fund."

(2) Charge Basis

Similar to Hong Kong, in Singapore and Taiwan, property management fees are allocated on
the basis of the shares allocated to the owners. In the other markets, namely, Queensland and
Victoria, the UK and Shenzhen, different approaches and bases are adopted.

Australia

Queensland mandates two lot entitlement schedules, namely the contribution schedule (akin
to the schedule of management shares in Hong Kong) and the interest schedule (akin to the
schedule of undivided shares). While in Victoria, a plan (akin to DMC) providing for the creation
of an OC or for the merger of OCs must specify details of lot entitlement (akin to undivided
shares) and lot liability (akin to management shares).

e The Contribution Schedule (Queensland)

The contribution schedule lot entitlement determines the proportion of levies payable by
a lot owner. The principles for deciding contribution schedule lot entitlements are the
equality principle and the relativity principle. Lot entitlements must be equal under the
equality principle (except to the extent that it is just and equitable for them not to be
equal). For example, if there is a commercial community titles scheme where the owner
of one lot uses more water or runs a more dangerous or higher risk activity than the other
lot owners, it may be just and equitable for that lot to have a higher contribution schedule
lot entitlement. Under the relativity principle, the relationship between the lots according
to a number of factors must be taken into consideration, which include: (i) how the scheme
is structured; (i) the nature, features and characteristics of the lots; (iii) what the lots are
used for; (iv) how each lot affects the costs of maintaining the common property; and (v)
the market value of each lot.

106 Special fund is called annual fees and special fees in Victoria; service and administration charge and sinking fund in the UK;
management fund and sinking fund in Singapore; management fee and public fund (A E=£) in Taiwan; and property management

fees and special maintenance fund (MFEEIBHEE®) in Shenzhen.
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e The Interest Schedule (Queensland) and the Lot Entitlement (Victoria)

The interest schedule lot entitlement determines the lot owner's share of common
property, their interest on termination of the body corporate, and the value of the lot for
any particular tax.

The principle for deciding interest schedule lot entitlements is the market value principle
except to the extent that it is just and equitable not to reflect the market value. In
Queensland, the community management statement'”” must state whether the market
value principle applies and if not, the reason(s) why.'® In Victoria, the plan that specifies
details of lot entitlement must have the allocation based on the market value of the lot
and the proportion that value bears to the total market value of the lots.

* Lot Liability (Victoria)

Lot liability in the plan must be allocated equally between the lots unless (i) there is a
substantial size differences between the lots; or (ii) different lots have a different bearing
on the consumption or use of common utilities or the cost of maintaining the common
property; or (iii) the number of occupiers in each lot has a greater bearing on the
consumption or use of the common utilities or the cost of maintaining the common
property than the size of the lot.

Annual fees must be set based on lot liability, but an OC may levy an additional annual
fee' on a lot owner if (i) the OC has incurred additional costs arising from the use of the
lot by the lot owner; and (ii) an annual fee set on the basis of the lot liability of the lot
owner would not adequately take account of those additional costs. Any additional annual
fees must be levied on the basis that the lot owner who benefits more from the use of the
lot pays more.

Shenzhen

In Shenzhen, the charge basis of property management fees is different between buildings that
have and those that have not yet formed an OC. For buildings that have not yet formed an
OC, the property management fees as in early stages are charged based on government-
guided price (Et/ff#5%(E) while market-regulated price (T13Z#A&51E)™" is implemented for
property with an OC. For property service fees subject to government-guided prices, the
amount is negotiated and determined by the property construction unit (the developer) and
the PMC selected by it in accordance with the “Guiding Standards” " and agreed with the
property buyer in the house purchase contract. The highest charging levels stipulated in the
"Guiding Standards" are RMB3.9 (equivalent to HK$4.4) per sq. m. per month for high-rise
buildings and RMB1.3 (equivalent to HK$1.5) per sq. m. per month for multi-storey buildings.™

07 This is like a statutory disclosure statement which serves as a reference guide for living in a body corporate property.

108 Queensland Government. (2018) Setting Lot Entitlements.

109 Owners Corporations Act 2006. Section 23.

"0 The application of the benefit principle as an adjustment mechanism to levy annual fees was introduced in Victoria in late 2021. It
requires an OC to identify prospective work, allocate an appropriate proportion of the annual fees to those work, and identify who
will benefit more by those work and by how much.

™ Market-regulated price refers to the price determined independently by the operator and formed through market competition.

LRI RENNEREE. BRNBRTEEYRRF W ERERERNBAN.

3 In the Mainland, multi-storey buildings (%J&) refer to residential buildings with a total of four to six floors (including six floors),

whereas high-rise buildings refer to residential buildings with a total of more than 12 floors.
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Singapore

Similar to Hong Kong, Singapore allots share value to strata units based on floor area. However,
there are some variations between two types of development.™ For a single-use residential
development, which is a wholly residential development, the share value allotted to strata units
shall be based on floor area groupings of 50 m? interval in an ascending order as follows:

Floor Area (m?) Share value in Whole Number
50 and below 5

51to 100 6

101 to 150 7

and so on 8+

For a mixed-use development, which comprises different user groups such as residential, shop,
office, etc,, allotment of share value is to be made based on floor area of the strata units and
the use of weight factors for each type of strata units. The computation of weight factors for
each user group is based on the share of the maintenance costs proportionate to the expected
use or benefit each user group will derive from or the risk it will contribute to the common
property. If there is income to be derived from the common property e.g. carpark fees, they
could be considered in a similar manner like for expenses. Any of the following factors may be
considered in determining the weight factors: (i) total area; (i) common area; (iii) strata area;
(iv) frequency of usage; (v) human traffic; and (vi) risk factor.

Taiwan

In Taiwan, section 10 of the Condominium Administration Act Building Administration Division
states that the repair, management, and maintenance costs of the common parts shall be paid
by public funds or shared by the owners in proportion to their share of the common parts.

The UK

In the UK, property management fees can be charged to owners if they are reasonable. The
reasonableness test is case-specific but in general involves the following questions:

e  Was it a reasonable decision to incur costs?

e Are the costs reasonable considering quality of work and/or services?
e Were the works necessary?'™

(3) Establishment of Reserve Fund for Future Maintenance

The selected markets below require owners to set up a reserve fund for future repair and
maintenance need of the properties. Of the five markets, Australia and Shenzhen have the
budget and timeframe specified for the reserve fund for property maintenance purpose.

Australia

In New South Wales, an OC must establish a capital works fund and pay into it the contributions
levied on and paid by owners. A plan of anticipated major expenditure to be met from the

4 BMSMA. Guidelines for filing schedule of share values.
"5 The Leasehold Advisory Service. See https://www.lease-advice.org/files/2021/12/Service-Charges-Dispute-Resolution-
Flowchart.pdf.
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capital works fund for a 10-year period commencing on the first annual general meeting (AGM)
of the OC has to be prepared. Besides, the OC may, by resolution at a general meeting, review,
revise or replace the 10-year plan and must review the plan at least once every five years."®

In Queensland, a body corporate must prepare a sinking fund budget which must allow for
raising a reasonable capital amount both to provide for necessary and reasonable spending
from the sinking fund for the financial year, and also to reserve an appropriate proportional
share of amounts necessary to be accumulated to meet anticipated major expenditure over at
least the next nine years after the financial year."”

In Victoria, an OC falls within one of five tiers."® For property with larger number of

occupier lots (i.e. Tier 1 or 2), their OCs must prepare and approve a maintenance plan for
the property for which it is responsible, whereas for property with smaller number of
occupier lots (i.e. from Tier 3 to 5), the OC may prepare and approve a maintenance plan
for the property for which it is responsible on a voluntary basis, but it is not
compulsory. The maintenance plan must set out various items including any major capital
items anticipated to require repair and replacement within the next 10 years. An OC that
has an approved maintenance plan must establish a maintenance fund in the name of the
OC. If an OC has established a maintenance fund, "any part of the annual fees that is
designated as being for the purpose of the approved maintenance plan”, which are fees
that are set by the OC to cover general administration, maintenance and repairs and
insurance and other recurrent obligations to the OC, must be paid into that fund.™

Shenzhen

The Shenzhen Property Special Maintenance Fund Management Regulation 2020 (F3lIm42&

HIEHEESBIEHTE 2020) stipulates the set up and operation procedures of the fund.'®

The first-phase maintenance fee of the special maintenance fund account should be
established by the construction unit (the developer) being 2% of the total cost of the
construction and installation project of the property before initial registration of the property
project. The owner shall, from the date of moving in, pay the day-to-day maintenance fee on
a monthly basis. If the balance of the special property maintenance fund is less than 30% of
the first-phase maintenance fee, the owners’ committee shall prepare a proposal indicating a
total amount to be raised, which then has to be approved in an owners' meeting by owners of
more than two-thirds in aggregate of (i) the exclusive parts of the total area; and (i) the total
number of owners.

Taiwan
According to Article 18, Condominium Administration Act Building Administration Division (A

BREEEIEHI) (1995), the building should set up a public fund™" with sources of fund from
(i) the developer who should pay a certain percentage of the project costs for the maintenance

"6 Strata Schemes Management Act 2015 No 50. Sections 74 and 80.

7 Body Corporate and Community Management (Standard Module) Regulation 2020. Section 160.

8 (i) A Tier 1 OC consists of more than 100 occupiable lots; (ii) A Tier 2 OC consists of 51 to 100 occupiable lots; (iii) A Tier 3 OC
consists of 10 to 50 occupiable lots; (iv) A Tier 4 OC consists of three to nine occupiable lots; and (v) a Tier 5 OC is an OC for a 2-lot
subdivision or a service-only OC.

"9 Owners Corporation Act 2006. Sections 7, 36, 37, 40 and 42.

PORYIMMERIRABEESEERE. F8 K 131K

2ANBREERIRAG. Section 18.
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of the building in the first year after obtaining the licence; and (ii) owners who decide the
amount to be paid according to the resolution passed at owners’ meeting.

OC and OC Committee

(1)  Formation of OC and OC Committee

In four selected markets (Victoria, Singapore, Taiwan and the Mainland) an OC must be formed
according to their respective regulatory requirements.

Australia, Singapore and Taiwan

In Victoria®? and Singapore,'® an OC is automatically formed when the plan of subdivision that
contains how undivided shares are allocated is registered or applied for registration by the
developers. In Victoria, an OC committee’* or an elected OC chairperson for properties
without OC committee can make decisions on all matters delegated to it by the OC. Similarly,
in Singapore, section 53 of the BMSMA states that the elected members of a council of the OC
is required to make decisions on behalf of the OC.

In Taiwan, either an OC needs to be formed by a certain number of owners, or an owners'
representative must be elected amongst the owners to act as the key contact person, for the
implementation of the owners’ meeting resolutions and the management and maintenance of
the building.

The Mainland

As a general guideline in the Mainland, when the area of the delivered exclusive part exceeds
50% of the total area of the property, a general meeting of owners under the guidance of the
“street office” (i.e. administrative department of the district people's government) shall be
convened to form the owners' association and elect an owner's committee of five to eleven
members. If there is only one owner, or if the number of owners is small, all owners shall upon
a unanimous consent jointly perform the duties of the owners' committee.'®

(2) Financial Management of OC Committee

While the power and duties of OC committees vary, it is observed that financial management
(e.g. keeping accounts and documents and preparing financial statement) is one of the core
responsibilities of an OC and/or OC committee in Hong Kong and the five selected markets.

In Victoria,®® and Shenzhen,"’ Singapore,'*® and Taiwan,'® regulatory requirement is imposed
to require OCs to keep financial records. In Singapore, records must be kept for not less than
five years from the end of the financial year.

122 Consumer Affairs Victoria. See https.//www.consumer.vic.gov.au/housing/owners-corporations/buying-into-an-owners-corporation/what-is-
an-owners-corporation.

123 BMSMA. Section 24.

124 Consumer Affairs Victoria. See https://www.consumer.vic.gov.au/housing/owners-corporations/meetings-and-committees/committees.
2 ERAEEMAMAMRRBETAENETIZEGIHERA.

126 Consumer Affairs Victoria. See https://www.consumer.vic.gov.au/housing/owners-corporations/finance-insurance-and-record-
keeping/financial-management.

PR B R B EERIRA. 55 72 1R

128 BMSMA. Section 48 (2).

W ABREERIZA. 5 36 (8) 1%
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In addition to keeping records, preparation and auditing of the annual financial
statements/records is required by law in Victoria,™° Singapore,™" and the UK (if RTMCo s
formed),”? with some exemptions.'

As for Shenzhen,™* it should be noted that while other matters such as amendment of DMC

requires the reaching of specific percentage thresholds in terms of number of owners or
exclusive parts in aggregate of the property area, the auditing of annual financial
statements/records operates differently, as the income and expense summary of the owners’
funds should be audited if requested by 20% or more of total number of owners or owners
with 20% or more of the total shares in aggregate.

Property Manager

A property manager, or a PMC, is usually employed to handle the day-to-day property
management matters of the building.

(1)  Entity In-charge before OC is Formed

In Shenzhen,™” the in-charge of property management before an OC is formed is the PMC
whom the developer entered a contract with on behalf of the owners; whereas in Victoria,
Singapore and Taiwan, it is the developer; in the UK, the landlord.

Regardless of who the in-charge is, the timing when owners can take back control of the
development or building is highly dependent on when the first owners’ meeting or first AGM
is held, except for Shenzhen, where the owners can replace the PMC even before the first
owners' meeting for formation of the owners' association. While in Victoria, ™ Singapore™’
and Taiwan,"® the developer is required to convene and hold the first AGM.

* In Victoria, the developer must convene the first meeting of the OC within six months of
registering the plan of subdivision which provides for the creation of an OC.

* InSingapore, the first AGM must be convened within one month after the end of the initial
period (maximum duration of initial period is 12 months) or six weeks after the developer
receives a written request from the subsidiary proprietors (purchasers to whom the
developer has transferred ownership of units) of at least 10% of the total number of lots
in the development.

* In Taiwan, the developer must convene the first owners’ meeting within three months after
both the ownership percentage and total number of owners of the building have reached
over 50%.

130 Owners Corporations Regulations 2018.

31 BMSMA. Section 17.

132 Competition and Markets Authority. (2014) Residential property management services — A market study.

33 In Victoria, if the OC is not prescribed, owners can decide at AGM whether to have the financial statements audited. In the UK, if
a RTMCo is a company in nature, it must prepare an annual audited financial statement unless an exemption under the Companies
Act applies.

BRI R RYIEEERL. 5 74 1%

B35 R B B FEEIRIRA. 55 49 1R,

136 Consumer Affairs Victoria. See https://www.consumervic.gov.au/housing/owners-corporations/meetings-and-committees/annual-general-
meeting.

137 BMSMA. Section 26(1).

B ABEREERIEG. 5 28 1&.
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Appointment and Termination

In all five selected markets, owners have the right to collectively decide on the appointment
and termination of manager, subject to fulfilling the pre-requisite to hold the first AGM or first
owners’ meeting in order to pass a resolution at the general meeting of an OC.9 10141 142
Except for the Mainland where the appointment of a new manager is by open tender, all other
markets require majority votes of owners in order to appoint or terminate an existing manager
and appoint a new one.

(2) Legal Liability

Owners delegate authority for financial matters involving their properties to managers,
including the collection of management fees and the costs of repairs or maintenance. In three
of the selected markets, legal liability is imposed on managers for specific matters:

* In Singapore, Section 68(1)(a) of the BMSMA states that a manager cannot canvass for
proxy votes relating to any election of members of the council of a management
corporation or the executive committee of a subsidiary management corporation (as the
case may be) or else the managing agent shall be guilty of an offence.

*  The Mainland in general adopts the Property Management Regulations, in which Chapter
6 states that whenever the regulations are violated under various specified situations, the
relevant local government authority shall recover the misappropriated fund (if applicable)
or order corrections to be made within a time limit, give a warning, confiscate the illegal
gains (if applicable), and may concurrently impose a fine of certain amount depending on
the type of violation. If a crime is committed, the responsible supervisors and other
directly related persons would be subjected to investigation.

* In Taiwan, sections 50 and 51 of the Condominium Administration Act Building
Administration Division states that if the manager or its staff violates any licensing
requirements, the authority may at any time terminate its employment and impose a
penalty ranging from TWD3,000 (equivalent to HK$773) to TWD200,000 (equivalent to
HK$57,560).

Developer
(1) Duties to Owners

In three of the selected markets, namely Victoria, Singapore and Taiwan, developers have the
following duties to owners:

®  To convene the first owners’ meeting; and

* To take care of property management matters for a limited time. In Victoria, the
developer as the initial owner must act honestly, in good faith and with due care and
diligence in the interests of the OC, and take all reasonable steps to enforce any domestic
building contract that affects the OC for a period of 10 years from the registration of the

139 Australia: RESI Body Corporate. See Steps to Change Body Corporate Managers.

40 Shenzhen: RYILE T B ESIEIRA. 5 49 1%,

“ Taiwan: AB KEEERA. 5 3 1%

142 The UK: Competition & Markets Authority. (2014) Residential property management services: A market study.

43 Consumer Affairs Victoria.  See https://www.consumervic.gov.au/housing/owners-corporations/property-maintenance/developers-
obligations.

98



plan of subdivision. In Singapore,™* the timing of such duty is up to when the first owners’
meeting is convened and an OC committee is elected, whereas in Taiwan," before the
OC committee or the management in-charge person is elected.

Furthermore, in Victoria'*® and Singapore,™ the developer must also keep proper books of
accounts, have it audited and present it to the owners at the first owners’ meeting. In Taiwan,'*®
developer must also collect from owners based on the development cost as the first
contribution into the public fund.

(2) Conflicts of Interest

To address the potential concern that developers might intervene excessively on property
management issues where their interest conflict with that of the owners of the housing estates,
Victoria and the Mainland have implemented provisions to limit their involvement on certain
activities, such as the selection of PMCs.

Australia

In Victoria, the Owners Corporations and Other Acts Amendment Act 2021 imposed further
obligations on developers as follows:

A developer's obligation to act honestly, in good faith, with due care and diligently in the
interests of an OC apply for 10 years following the registration of the plan of subdivision. A
developer must not:

*  Propose an OC annual budget that is unreasonable or unsustainable;
*  Vote on OC resolutions relating to defects in or on a building on the plan of subdivision;
e  Designate as a private lot what normally would be common property or services; or

®  Receive any payment from an owners corporation manager (akin to PMC in Hong Kong)
in relation to that manager’s contract of appointment.

At the first meeting of an OC, the developer must disclose any relationship with the owners
corporation manager, any immediate or future financial transactions that will foreseeably arise
out of the relationship with the owners corporation manager and any benefits that may flow
to the developer as a result of that relationship.

The developer must also provide to the first meeting of the OC a maintenance plan, the
building maintenance manual, an asset register, copies (or details) of any warranties, and copies
of any specifications, reports, certificates, permits, notices or orders in relation to the plan of
subdivision.

A developer must not appoint themselves or their associate as owners corporation manager.

144 BMSMA. Section 23.
wRBAEERIRA. 5 28(3) X
146 Consumer Affairs Victoria. See https://www.consumer.vic.gov.au/housing/owners-corporations/buying-into-an-owners-

corporation/activating-your-owners-corporation.
47 BMSMA. Sections 17(5)-(6), 23(1), (5) and (7).

W NBAEEEIRA. 5 18(1) X
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The Mainland

In the Mainland, in the Property Management Regulations implemented in 2003 by the Central
People’'s Government, Article 24 states that:

e In accordance with the principle of separating real estate development and property
management, the state advocates that developers should select and hire property
management companies with corresponding qualifications through bidding. If there are
less than three bidders or the residential scale is relatively small, with the approval of the
real estate administrative department of the district or county levels of government where
the property is located, a property management company with corresponding
qualifications can be selected and hired by agreement.

l1l. Provision of Property Management Financial Related Information

Information relating to property management fees can be found in different documents, such
as income and expenditure summary, books or records of accounts, financial statements, etc.
The requirements of disclosure of such information vary in the five selected markets.

Income and Expenditure

In all five selected markets, the requirement on information disclosure of income and
expenditure is imposed as follows:

Disclosure of financial statements of OC are mandatory in Victoria,"® Singapore™ and the
UK.™" However, this requirement is subject to exemptions in Victoria and the UK. In Victoria,
two lot subdivisions are exempted from the legal requirements placed on larger owners’
corporations, one of which is the legal requirement for financial reporting and financial
statements. In the UK, the requirement only applies to buildings with Right to Manage (RTM)
or RTMCo already formed. Where the right to manage the building remains in individual
landlord instead of RTMCo, there are conditions to meet to obtain the property management
fees summary.

In the UK,™? an owner may require the landlord in writing to supply him with a written summary
of the property management fees incurred and may also within six months of obtaining the
summary require the landlord in writing to afford him/her reasonable facilities for taking copies
or extracts from them with a charge.

In Shenzhen™ where the property management fees are spent, apportionment of fees charged

to each owner and the owners’ funds balance must be disclosed to all owners on an online
platform every quarter.

In Singapore, under BMSMA, upon a written application from the owner, mortgagee, their
representatives or prospective owner, the management corporation is required to provide its
records to the requesting party.

49 Consumer Affairs Victoria. See https://www.consumer.vic.gov.au/licensing-and-registration/owners-corporation-
managers/running-your-business/financial-information.

150 Building Construction Authority. (2022) Strata Management Guide 8: Maintaining MC's Records.

51 The Landlord and Tenant Act 1985. Section 21(4).

152 The Landlord and Tenant Act 1985. Section 22(2), (5) and (6).

BIRYIEE SR YESEIRG. £ 73 1%
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In Taiwan,™* apportionment of fees charged to each owner and the owners’ funds balance

must be disclosed. However, the regulation did not define how regularly the information shall
be provided.

In summary, in the selected markets reviewed, Singapore and Shenzhen have the strictest
requirements on information disclosure, followed by Taiwan where non-compliance can lead
to legal consequences. Victoria and the UK on the other hand have clear guidelines for the
OCs and landlords to follow although compliance is subject to exemptions.

Right to Inspect Books and Records

In all the reviewed markets except Shenzhen, the books and records of income and expenditure
such as bills, invoices and other documents can be inspected upon request.

However, the persons who are allowed to inspect the books and records of income and
expenditure in the five selected markets are quite diverse. Victoria, Singapore™ and Taiwan™®
allow inspection by persons other than the owners including mortgagees or their
representatives who could be future owners and any relevant stakeholders, while in the UK,
Section 22(2), (5) and (6) of the Landlord and Tenant Act 1985 states that owners are allowed
to inspect the books and records of income and expenditure, while.

In addition, in Victoria, an OC certificate is available for inspection by owner, mortgagee, buyer
or their representatives upon written request and payment of the relevant fee. An OC
certificate must contain information such as past and current fees charged to owners, existing
liabilities, manager and legal proceedings of the OC that can assist potential property buyers
make informed purchase decisions or existing owners to assess their OC.

IV. Dispute Handling/Redress Mechanism

Redress mechanism is available to owners to resolve the disputes arising from property
management matters in the five selected markets. In general, the tribunal or court is the last
resort for dispute resolution in all markets, except for Shenzhen where disputes are handled
through complaint hotline/OC committee/government administrative department.

In Victoria, Singapore and the UK, a three-step redress mechanism is applied in accordance
with the level of dispute handling party or authority. In both Victoria and Singapore, only after
an attempt to solve the dispute internally having failed in step 1, may owners proceed to step
2 which involves seeking help from the authorities to provide mediation service to settle the
issue officially. However, in the UK, step 1 is to file complaint to the managers’ trade and
professional association it belongs to instead of handling internally. This may be effective
because a large number of managers in the UK (300 out of 870) belong to a leading property
management association which manages a quarter of private residential units."’

5.4 Latest Developments

It is observed that in recent years, the five selected markets under review have made or are in
the progress of making legislative changes and introducing administrative measures to

HABREEEEA 5 20(1) 1F.

155 BMSMA. Section 47(1).

B ABAEEEMEHA. 5 35 1%

57 The Association of Residential Managing Agents Limited. (2019) An Overview of the Residential Block Property Management Sector
in England and Wales.
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Victoria

enhance transparency, accountability and professionalism in the property management market
and to reduce the hurdles for owners to participate in property management matters.

The Owners Corporations and Other Acts Amendment Bill 2019 contains a package of 36
reforms concerning manager, audited financial statements of OC, etc. Key aspects of the
reforms include:

Termination of the owners corporation manager appointed by the developer prior to the
first OC meeting at the first AGM;

A maximum term of three years of appointment of the owners corporation manager; and

The duration of the developer’s fiduciary duties owed to the owners is extended from five
years to 10 years.

The Mainland

With the implementation of the Property Law (#J#&)%) in October 2007, Article 11 and 12 of the

Property Management Regulations was revised in 2019. The amendment brought about three
major changes in voting on matters involving the common interests of owners:

e Strictly stipulating conditions for the use of special maintenance funds, such as the
restructuring and reconstruction of buildings and their ancillary facilities. The amendment
clarifies that in the Property Law, owners' voting right at owners’ meeting is based on
“property area” plus “number of owners,” whereas previously, the right to vote was only
based on property area owned by the voting owners. This is because the developer or
any other person may be an owner occupying a relatively large area that affects the result
of the voting. With the new provision adding the number of voters as an additional
criterion, the regulations became more stringent and fairer.

e Regarding the formulation and revision of the Owners’ Convention and the Rules of
Procedure for the Owners’ Meeting, as well as the election of the owners’ committee, the
revised Property Management Regulations stipulates "50% decision", which was based
only on property area, in place of the previous “majority decision”, that is, resolution now
has to be passed with more owners of more than half of the total building area and more
than half of the total number of owners.

e The revised Property Management Regulations, with reference to the Property Law,
stipulates that restructuring and reconstruction of buildings is also a major matter which
require votes from 2/3 of owners in terms of both area and owner number.

Singapore

The Building Management and Strata Management (Amendment) Bill was passed on 7 August
2017 and the amended provisions became effective on 1 February 2019. One key amendment
reframes the requirement for the developers to seek the authority’s (i.e. Commissioner of
Buildings) approval of the maximum rate for the property management fees prior to the sale
of a unit.””® The effective date of this clause is however yet to be announced.

158 Building Maintenance and Strata Management (Amendment) Bill. Paragraph 15.
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Taiwan

The UK

Two key amendments of the Regulations on the Management of Apartment Buildings'™® on 11
May 2022 specified that any apartment buildings that are identified as dangerous have to
establish a management committee or elect a management person in charge within a time
limit. Non-compliance will attract a maximum fine of TWD200,000 (equivalent to HK$51,560)
for every exclusive part of the building on a per-time basis.

The revisions aimed at improving the self-governance management of those old and
dangerous apartment buildings with high public safety risks. This achieved through mandatory
establishment of a management committee within a time limit to conduct regular monitoring
of the building, coupled with government intervention and guidance measures to ensure public
safety.

The UK government proposed revolutionary reforms, which were presented to its parliament
in July 2019." Some key points were proposed on the following issues:

Transparency on charges: the use of a standardised form for the invoicing of service
charges, which clearly identifies the individual parts that make up the overall charge. It
should be clearly identified where commission has been paid to the managing agent or
freeholder and the proportion of the cost this constitutes;

High one-off bills for major works: a threshold of £10,000 per unit owner should be
established above which major works should only proceed with the explicit consent of a
majority of leaseholders in the building; and

Informed decisions by consumers: the leasehold property particulars prepared by estate
agents must state the current level of the property management fees. Such requirement
is included in the Property Ombudsman'’s Code of Practice for Residential Estate Agent.

5.5 Key Learnings from Selected Markets

The following Section summarises the learnings from the selected markets, shedding light on
further improvements on the issues encountered in Hong Kong.

I. Transparency on Property Management Fees and Related Books and Records

In Hong Kong, information on property management fee is exclusive to owners. To inspect the
related bills, invoices, vouchers, receipts and other financial documents, an owner has to go
through a tedious process.

In contrast, in other markets, persons other than the owners may have the right to inspect. For
instance, potential property buyers in Victoria can, upon payment of a fee, inspect the OC
certificates which contain various information of the development including past and current
fees charged to the owners, existing liabilities, manager and legal proceedings of the OC to
assist potential property buyers make informed purchase decisions or existing owners assess
their OC. In Singapore, the books and records of the property development are open to

O NBREEERA. % 29-1 & 49-1 &
160 Ministry of Housing, Communities and Local Government. (2019) Government response to the Housing, Communities and Local
Government Select Committee report on Leasehold Reform.

103



potential property buyers upon request, either free-of-charge or at a prescribed fee set forth
by the legislation. The same applies to relevant property stakeholders such as in Taiwan,
although the applicable regulations did not specify whether inspection is at a fee or not.

Furthermore, it is observed that two legal amendments related to information disclosure are in
progress, including the requirement of approval of the maximum rate of property management
fees in Singapore and the requirement of disclosure of the current level of property
management fees by property agents in the UK. The amendments will enhance information
transparency of the property management fees and facilitate a more informed decision by the
consumers prior to purchase of a property.

Nonetheless, industry stakeholders engaged by the Council expressed concerns about the
disclosure of financial information to persons other than the owners, such as releasing sensitive
financial or expenditure details, misuse of information for marketing and sales activities,
exposing economic status or privacy of the owners to a certain level, etc. Thus, implementation
of disclosure going beyond owners was considered to be difficult.

Il. Ease of Appointment and Termination of Property Manager

In Hong Kong, it is current market practice that developers could appoint the first property
manager (DMC manager refers) on behalf of all subsequent owners. The term of office of the
first assigned property manager for recent developments is two years but may be extended if
the owners do not reappoint a new one. To terminate an existing property manager’s
appointment, resolution must be passed by a majority vote and supported by the owners of
not less than 50% of the shares in aggregate. This means that in the absence of an OC,
termination of the current property manager (or DMC manager) might not be easy to achieve.

In Victoria and Singapore, a property manager may be appointed or terminated at a general
meeting of the OC by simple majority of votes. Further, in Singapore, the performance of the
property manager must be reviewed at every AGM.

lll. Legal Liability and Duties of Property Manager and Developer

In Singapore, Shenzhen and Taiwan, legal provisions, statutory and administrative, are in place
to specify the duties and obligations of the property manager, such as proxy votes of election
of OC committee members and licensing requirements. Whereas in Hong Kong, similar duties
are imposed by the Codes of Conducts of the PMSA.

In addition, it is observed that the developers in Victoria, Singapore and Taiwan have specified
duties to the owners, which include holding the first owners” meeting and automatic discharge
on handling property management matters after the first owners’ meeting or an OC committee
was elected. The developers in the Mainland and Taiwan are also required to contribute the
initial amount into the reserve maintenance fund for the related properties. In Taiwan,
developers have to deposit a certain percentage or amount of the project cost into the public
fund.”® The Mainland requests the developer to transfer the first-phase maintenance fee to
the special property maintenance fund account set up by the municipal management agency
before the first registration of the real estate of the property project by reference to 2% of the

161
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total cost of the construction and installation project of the property project.”®® However, there
are no such duties on developers in Hong Kong.

IV. Clear Redress Mechanism

In Victoria," Singapore and the UK'™ , a two or three-step approach is clearly set out to
address property management disputes as follows:

1. Start by solving it internally/directly between related parties (i.e. Victoria and Singapore)
or filing a complaint to the professional association which the property manager belongs
to (i.e. the UK);

2. Seek help through designated government mediation service centre in general or in the
neighborhoods;

3. Finally apply to the tribunal for a ruling.

In Shenzhen, ™™ besides contacting the property manager's complaint hotline, owners can
lodge a complaint to the Housing and Construction Bureau of the District and Street Office (for
buildings without OC Committee) or lodge a complaint to the OC Committee (for buildings
with OC Committee). In Taiwan,"®® the management committee will facilitate coordination work
as the first step, failing which an application could be made to a district court.

In Hong Kong, dissatisfied parties can have different ways of solving their disputes. For example,
they can choose to approach multiple channels such as the Consumer Council, HAD and the
PMSA to file complaints on property management issues. Details of other options can be found
in the last Section of Appendix 2.

5.6 Summary

This Chapter sets out upfront the unique local conditions and then relevant practices in other
five selected markets. Despite the differences in the nature, structure, and types of buildings
between Hong Kong and the selected markets, there are shared issues in property
management and governance, as well as active strengthening of relevant laws and regulations.
It is noted that some markets impose more stringent regulations on specific aspects of property
management, while others have more control over other areas. For example, there are varying
degrees of requirements over the sharing of financial information with owners and non-owners,
appointment and termination of property managers, legal duties of the property manager and
developer, clarity of the redress mechanisms, etc. In general, these selected markets have
relatively well-established regulatory framework in place.

All'in all, despite the differences in the local situation of the selected markets, the selected
markets’ practices and regulatory requirements provide good reference for Hong Kong to
further develop the property management industry towards sustainability and mutual benefits
between PMCs and owners.

2RI RBIREEESEERE. 5 8 1%

163 Consumer Affairs Victoria. See https://www.consumer.vic.gov.au/licensing-and-registration/owners-corporation-managers/running-
your-business/complaint-handling-and-dispute-resolution.

164 |[EASE. See Redress Scheme and The Association of Residential Managing Agents. See Leaseholders — Complaints about a
member.
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Issues Related to Property
Management Fees in Hong Kong

6.1 Introduction

This Chapter provides a summary of the issues related to property management fees in Hong
Kong that have been identified in previous Chapters from multiple sources including the pre-
and post-study stakeholders' consultations, complaints received by the Council, review exercise
of sales brochures, Deeds of Mutual Covenants (DMCs) and statutory declarations (SDs) of
recent property developments, survey findings on owners, owners’ organisations (OOs) and
property management companies (PMCs), as well as desktop research on laws, news and
practices in five selected markets.

6.2 Lack of Transparency in the Basis of Allocation of Shares

As aforementioned in Chapters 2 and 3, the DMC of a building specifies the ownership in terms
of the number of undivided shares assigned to the units of the building. Generally speaking,
the number of undivided shares is determined according to the size of each unit. Where the
management shares are specified in the DMCs, the owners will be required to pay management
expenses based on the management shares instead of undivided shares. As such, undivided
shares and management shares (where applicable) define ownership as well as the sharing of
property management and maintenance expenses that the owners should bear in managing
common areas and facilities from the moment they take ownership of the property.

It should be noted that DMC is drafted by the developer in accordance with the Guidelines for
Deeds of Mutual Covenant (DMC Guidelines) but without the involvement of the prospective
purchasers. Once the undivided shares and management shares for the units are determined
at the time the developer draws up the DMC, they can hardly be changed in the future.
Prospective purchasers who have not taken the share allocation, common areas and facilities
and maintenance fees into adequate consideration before purchasing the property may later
find the expenses exceed their household budget. In practice, the general public may seldom
review or understand those details from the sales materials when making purchase decisions.
As a result, disputes concerning management fee were reported from time to time, involving
questions of apportionment of undivided shares and management shares, whether certain
parts of the building were common parts, if the common facilities or open spaces were for
public use, or the expenses to be shared among or by the owners was fair."®’ Furthermore, the
allocation of management fees between owners of residential and non-residential (e.g.
commercial) portions of a building was also put into question. Members of the Legislative
Council had previously expressed a concern that in some older DMCs, undivided shares and
management fees were allocated on different bases such as market value and Gross Floor Area
(GFA), resulting in owners of the residential portion bearing higher management expenses but

167 Legislative Council Press Releases. (2010) LC Paper No. CB(1)930/09-10(03). Public Open Space Provided in Private Developments.
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having less voting rights than those of the non-residential portion.'® Therefore, access to clear
and comprehensive information on the key terms of the DMC is essential for consumers to
make an informed choice before purchasing the property.

The Residential Properties (First-hand Sales) Ordinance (Cap. 621) (RPO) requires the disclosure
of the number of undivided shares in the sales brochures under the section of summary of
DMC. Yet, the calculation breakdown of the undivided shares and management shares for
each unit of the residential development are not disclosed in the sales materials for general
public. Such details can be found in the SD of uncompleted residential developments that fall
under the Lands Department Consent Scheme (Consent Scheme). For uncompleted residential
developments that do not fall under the Consent Scheme, if the developer’s solicitors act for
both the developer and purchaser in the sales and purchase of a unit, the solicitors will also be
required to deposit in the Land Registry (LR) a SD approved by the Law Society of Hong Kong.

From the Council's findings and analysis in Chapter 3, although the requirement of the RPO
was fulfilled, the sales brochures do not contain information on the calculation and formula
that are used to determine the allocation of the shares. Prospective purchasers may need to
look at other documents such as SD for uncompleted residential developments that fall under
the Consent Scheme in order to ascertain how these numbers are actually derived, and judge
if it is a fair allocation. However, as the SD is not a sales document offered for general public’s
reference, consumers might not be aware of its existence or know how to access such
information.

Furthermore, although prospective purchasers are reminded to check the information relating
to facilities or open spaces for public use, maintenance responsibility for slopes, and the basis
on which management fees are shared by the “Notes to Purchasers of First-hand Residential
Properties” (Notes) booklet issued by SRPA which is also reproduced at the beginning of sales
brochures, prospective purchasers may fail to notice such information as such booklet also
contain many other important details regarding the property.

In short, increasing the transparency and accessibility of key terms in the DMC, especially the
calculation leading to allocation of management and/or undivided shares, will allow consumers
to understand their obligation before purchasing the property and to minimise possible
disputes in future.

6.3 Difficulty in Obtaining Unanimous Owners’ Consent to Amend
Unfair Terms in DMCs

In as early as 1985, a condition would be imposed under the land grant which required approval
of the DMC by the Registrar General (Land Officer) who served as a gatekeeper guarding
against the allocation of management shares in an unreasonable and arbitrary manner. The
validity and enforceability of DMC among the owners of a multi-storey building is governed by
the Conveyancing and Property Ordinance (Cap. 219) (CPO). Section 41(9) of the CPO expressly
provides that the DMC, after being registered with the LR, shall bind the successors in title of
the covenantor and the persons deriving title from them, whether or not they have actual notice
of the DMC."® No party should unilaterally modify any provisions in DMC without the consent

168 | egislative Council Secretariat. (2003) LC Paper No. CB(2)422/03-04. Report of the Subcommittee on review of the BMO.
169 Estate Agent Authority. (2013) A Study Guide to Estate Agency Law and Practice. Part 5: Introduction to Building-related Knowledge,
Property Classification and Property Management.
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of all other parties.”® For Non-Consent Scheme, solicitors are required to observe the DMC
Guidelines issued by the Law Society of Hong Kong which offers similar protection to
purchasers under the Consent Scheme. Failure to observe the requirement may result in
professional misconduct on the part of the solicitors involved.

The above stipulations are meant to provide a legal framework as a governing basis for the
drafting of the terms in the DMC. In case of conflicts relating to the interpretation and
enforcement of the terms of a DMC, or the use, occupation, enjoyment, possession and
ownership of common parts of a building, or the calculation or apportionment of payment
associated with the terms under the DMC, owners can refer to section 45 of Part Ill and
Schedule 10 of the Building Management Ordinance (Cap. 344) (BMO) which provide for
settling such building management disputes through adjudication at the Lands Tribunal.

However, for situations where the implementation of DMC terms and conditions seriously
jeopardises the rights and interests of the owners, under the current legal setting there may
not be other options but to obtain the owners’ unanimous agreement to amend these terms
in the DMC. This approach would apply to controversial situations arising from the terms and
conditions in the DMC that were initially drawn up by the developer, but might no longer fit
the prevailing interests and benefits of owners.

Some stakeholders commented that most problematic terms were found in old DMCs. The
Legislative Council's Panel of Home Affairs also expressed concerns years ago that there were
unfair terms and conditions in some old DMCs, and urged the Government to consider setting
up a mechanism for amending the unfair provisions in a DMC by a resolution of less than 100%
of all the owners and with the approval of the then Secretary of Home Affairs or the
Court."" The basis for this request stems from the fact it would be extremely difficult to meet
the unanimous consent requirement especially for those large-scale housing estates, or
housing estates with vacant or deserted units owned by untraceable owners, or where there
are indifferent or uninformed owners who will not likely respond in any way. VYet, the
Government, regarding a DMC as a private deed among the parties who entered into it,
expressed reservations about the proposal as it could affect the property rights of private
parties. One of the Government's key considerations was to what extent it should authorise
owners (presumably the majority owners) to seek to make changes to a DMC and at the same
time, the level of protection to be offered to the minority owners who would be affected by or
oppose such changes. Some stakeholders expressed similar concerns as the power to vary or
override existing provisions of a DMC could face the risk of abuse. The problem continues and
unanimous owners’ consent has to be reached in order to amend terms in a DMC.

6.4 Potential Influence of the Developer or Major Owner or

Management Committee (MC) Members on Property
Management Matters

After the completion of a residential development, and prior to the sale of any unit, the
developer owns every unsold unit and all the undivided shares of the residential development.
As the sale of units proceeds, the developer runs down its holding of undivided shares in the
residential development. At the same time, it should be noted that any party holding a

170 | egislative Council Secretariat. (2017) LC Paper No. CB(2)1038/16-17(04). Review of the Building Management Ordinance (Cap. 344).
7 Legislative Council Bills Committee on Building Management (Amendment) Bill 2005. (2006) LC Paper No. CB(2)3038/05-06(03).
Apportionment of Management Fees.
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substantial amount of undivided shares of a development might have the voting rights to
control the establishment of owners’ corporation (OC) at the owners’ general meeting or the
power to vote down other proposals. For example, at least 30% of undivided shares is required
to pass a proposal to appoint an MC during the owners’ meeting. That means any major owner
with 30% or more undivided shares would have enough votes to appoint an MC of his/her
choice or to vote down the proposal. Although there are other options under the BMO for
owners with lesser undivided shares to set up an OC, as indicated in Section 2.5 of Chapter 2,
these options are uncommon and more challenging for owners to apply for. Likewise, when
other owners would like to terminate a PMC that is substandard in performance but affiliated
with the major owner (which can be the developer or the owner with major shares), it might
not be feasible if the major owner who holds over 50% of the aggregate shares vetoes the
termination proposal. Therefore, if the developer prefers to remain as a major owner with
substantial undivided shares, it may induce conflict of interest with other residential owners and
a potential risk of being over-engaged with the property management matters.

There have been cases where the residential portions of large-scale housing estates were
allocated a low percentage of undivided shares, making it difficult for the residential owners to
gather a sufficient number of undivided shares to meet the threshold required under the BMO
to pass resolutions such as forming OCs, terminating PMCs, or exerting their influence on
property management matters. The DMC analysis in Chapter 3 found that five out of the total
249 reviewed developments for which residential owners held below 50% undivided shares in
aggregate. These developments were phases of different multi-phase developments, with the
percentage of undivided shares allocated to residential owners in each respective phase being
rather low, and often accompanied by a certain percentage of undivided shares assigned to
other types of owners, such as commercial owners and parking space owners.

In addition, the DMC analysis also revealed that affiliation of DMC manager with the developer
is a common practice in the market. From the analysis, the Council has identified 85 DMC
managers from the 249 reviewed developments, of which around 75% were affiliated with the
developers of the respective developments. At the same time, the top 10 DMC managers
managed 47% (116 developments) of the reviewed developments, demonstrating a high level
of market concentration, and 76% (88 developments) of these 116 developments were run by
DMC managers which were subsidiaries of the developers.

When a developer decides to allocate undivided shares at a level below 50% in aggregate to
the residential owners and simultaneously appoints its affiliate as the DMC manager, it could
lead to concerns of potential or perceived conflict of interest, especially when the DMC
manager acts in favour of the developer over or against the benefits and interests of the OOs
or owners, while these owners cannot terminate the DMC manager due to insufficient votes.

Besides the developers, as remarked by some stakeholders, concern about conflict of interest
may also appear in respect of major owners and MC members of the property, for instance,
during the appointment and termination of affiliated PMC as well as other service providers to
the development. When these parties exercise their influence to push for specific property
management projects or activities, it may result in significant expenses that have to be borne
by all residential owners.
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6.5 Service Quality Issues of PMCs

The scope of property management nowadays involves a wide range of professional
knowledge, including general management services, management of the environment, repair,
maintenance and improvement, finance and asset management, facility management, human
resources management and legal services relating to a property (see Section 2.7 of Chapter 2).

I. Potential/Reported Financial Risks of PMCs

Among different daily responsibilities of PMCs and property management practitioners (PMPs),
disputes related to the improper handling of financial related issues were reported from time
to time. From the 342 cases (around 50%) out of total 694 complaints received by the Council
from 2012-2022 that related to price/charge disputes, most concerned the PMCs'
misapplication of the management fees. Other allegations in these 342 complaints included
the PMC’s failure to provide owners with the requested income and expenditure records and
accounting books, wrongful allocation of the management expenses for common areas to
owners. In the years from 2018 to 2022, among the complaints and queries received by the
Competition Commission, the real estate and property management sector took up the top
three ranks among all sectors involved in the Competition Commission’s ongoing initial
assessment and investigation cases (see Section 2.8 of Chapter 2).

To curb these financial related risks, cautious measures have been imposed in different
ordinances to prevent PMC or PMPs from receiving illegal benefits and involving in bid-rigging
of large-scale building maintenance projects, etc."”? For instance, Schedule 7 of the BMO
contains mandatory terms in relation to a PMC's obligations,'”® among which six out of the total
nine clauses focus on financial related matters, including guidelines to regulate the way of
handling management expenses, budget preparation, account keeping, money processing,
special fund (SF), contract amount limits and handover transition for PMP replacement. Still,
cases were reported from time to time regarding the PMCs having handled accounts
indiscriminately and used management fees improperly, as reflected in the 34 complaints
received by the Property Management Services Authority (PMSA) on finance and asset
management issues in 2021-2022, which were related to incorrect or unclear budgeting and
accounts, or hindering requests for inspection of financial records, etc.

It is challenging for the owners to address these issues, as it is difficult for them to get to know
the financial and internal operations of the PMCs. Although the BMO and DMC Guidelines
stated that PMCs should account for their financial operations on a regular basis, and that
owners have the right to access financial information related to management, including details
of expenditures and contract details, some PMCs were reported to have refused to disclose
such financial and operational information in the complaint cases received by the Council. The
last resort for the owners is to file an application with the Lands Tribunal to seek access to the
information. However, this is highly undesirable for both parties as it is time consuming and
stressful.

With the establishment of the PMSA in 2016, the launch of the licensing regime in 2020, and
the Codes of Conduct issued by the PMSA, which are to provide practical guidance to the PMCs
and PMPs, it is believed that serious misconduct or conflict of interest issues with PMCs and

172 Legislative Council Secretariat. (2017) LC Paper No. CB(2)1038/16-17(04). Review of the BMO.
173 Legislative Council Panel on Home Affairs. (2013) LC Paper No. CB(2)1459/12-13(01). Provisions Relating to the DMC in the BMO
(Cap. 344).
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PMPs would be greatly reduced in days to come. Starting from 1 August 2023, all the PMCs
and PMPs must be licensed. Under section 4 of the PMSQ, any license holder who commits a
disciplinary offence may be subjected to verbal warning or written reprimand, fine, imposition
or variation of a condition on or of the licence, suspension of the licence, or even licence
revocation."*

Il. Dissatisfaction over PMCs’ Performance

In addition to the disputes on financial management, owners also complained about PMCs'
unsatisfactory performance in different property management service aspects, such as the
organisation of owners' meetings, the speed and approach with which complaints are handled,
environmental hygiene, maintenance and repair issues, and non-attendance at times, etc. The
share of complaints on the quality of services received by both the Council (42.7%, 296 out of
a total 694 cases from 2012-2022) and the PMSA (50%, 200 out of total 400 cases in 2021-2022)
is high. The survey findings in Chapter 4 showed that 21.3% of the complaints made by
surveyed owners were purely on “service quality” of PMCs. Other service-related complaints
covering water seepage/leakage (32.9%), environmental hygiene (24.1%), noise pollution (6.6%)
and maintenance and repair (5.9%) added up to 69.5%. The sum of all these service-related
complaints would reach over 90% of the total share.

As discussed in Chapter 4, while there are numerous reasons causing the above dissatisfaction
or disputes to take place, “difficulties encountered by PMCs in their operations”, which include
a shortage of frontline staff and high operation costs, may be the leading causes. According
to a news report,” the Hong Kong Institute of Housing estimated that there would be about
a 10% shortage of personnel at various levels of the PMCs at the end of 2022. Meanwhile, the
difficulty in recruiting young and qualified staff for day-to-day property management service
work in residential buildings would unavoidably undermine the service quality and further push
up the labour costs. In addition, the survey identified an expectation gap between PMCs and
owners/OQ0s on the level of PMCs' performance. As illustrated in Chapter 4, among other items,
only 43.7% — 56.4% of the owners and 54.8% — 65.9% of the OOs agreed that the performance
of PMCs was up to their expectation under the parameters of “service provided is able to meet

noou

the expectations of the property owners”, “provide sufficient communication channels for
property owners to express opinions”, “consult the opinions of property owners effectively”,
“improve according to the opinions of owners' organization/property owners” and “service
quality is proportional to the management fee level”. In contrast, 71.4% — 100% of the PMCs

surveyed considered that their performance was up to expectation under the aforesaid parameters.

Despite the two-year term initial appointment of the first DMC manager as specified in the
DMC Guidelines,””® owners and OOs, as aforementioned in Chapter 4, still encounter problems
in terminating and switching the DMC managers or appointing new PMCs. In addition to a
finding of over 87% of owners not knowing the procedures for terminating PMCs, the survey
further revealed that both owners (40.4%) and OOs (33.3%) found it difficult to choose new
PMCs, due to a lack of sufficient market information to facilitate the evaluation on potential
PMCs’ service quality (72.9% for owners and 79.4% for OOs) and charges (64.5% and 56.6%

74 PMSA. See PMSA Regulatory Framework — Regulating licensees: Disciplinary Offences.

75 Ming Pao. (2022) BERKIEEE : WHREEABRKED 10% HESHAAR RRRAFHERLHA.

176 If the related DMC does not expressly provide for the reappointment of the same DMC manager, the DMC manager may remain
in office after the first two years. The OC may, however, terminate the appointment of the DMC manager through a resolution consent
by owners with more than 50% undivided shares and payment of management expenses of the shares, in accordance with paragraph
7 of Schedule 7 to the BMO.
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respectively), and to provide the available choice of appropriate PMCs in the market (42.2%
and 65.8% respectively). At the same time, about two-thirds of those OOs which once took
action or planned to take action to switch PMCs for their buildings (68.8%) encountered
difficulties in switching PMCs due to varied opinion of owners (46.5%), difficulty in assessing
PMCs' quality (22.7%), and insufficient owners of shares in aggregate (21.1%).

Nevertheless, with the PMSA now in place as the official governing body imposing the licensing
and regulatory regime in the industry, and the setting of the minimum qualification
requirements for licensed PMCs and PMPs, the quality of property management services and
professionalism of the property management sector can be enhanced. In addition, the two-
tier licensing regime for PMPs provides a development path for PMPs, in particular the youth
with lower level of qualifications, to join the property management industry as a career. The
licensing regime for the property management sector should also be able to narrow the
expectation gaps between PMCs and owners/OOs. It would not only act as a bridge to help
coordinate the interests of owners and PMCs, thereby reducing disputes between them, but
also increase the transparency and professional image of the industry to the public.

6.6 Passive Owners’ Participation in Property Management Matters
and Insufficient Communication between OO/0C, PMC and
Owners

The Council's survey found that owners were in general passive to attend general meetings
(63.0%), opine (62.7%) or vote (58.0%) on building management-related matters. The findings
also showed the majority of owners (over 78%) lacked an understanding of building
management and related regulations, which might be the reason for their low participation in
the management of their buildings. Such attitude and mindset would increase the exposure of
their properties to the risk of being mismanaged or manipulated, and eventually harm their
own rights and interests.

In reality, managing a property entails decision-making on a wide range of issues, from daily
cleaning arrangements to overseeing major building maintenance works. Hence, a certain
form of OO is needed to be in place to facilitate the collective decision-making of owners on
property management matters. Owners can consider forming an OC which is the body
corporate empowered by the BMO with an MC appointed to handle its day-to-day business,
or going for another form of OO such as the owners’ committee which acts as an advisory
organisation only. Such an OO, no matter in which form, should be established to deal with
property management matters on behalf of all the owners. Yet, statistics from the Research
Office of the Legislative Council revealed that only 47% of the private buildings (including
residential, mixed-use, commercial and industrial buildings) in Hong Kong had formed OCs as
at the end of 2021”7 Although HAD has been dedicating efforts to assist owners to form OCs,
providing support to OCs, and providing education on building management for owners, the
said percentage remained at a similar level for years. Some stakeholders pointed out that the
key obstacle for setting up OCs was the unwillingness of the owners. It is reflected in the
Council's survey that although owners expressed a clear understanding of their rights and
obligations and looked for improvement in property management operations, in general over

177 Research Office of the Legislative Council Secretariat. (2022) IN09/2022. Policies on improving building management and operation
of owners' corporations in selected markets.
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97% of them were not willing to join OOs as chairpersons or members with reasons such as

non "on

"no spare time”, “no interest’, "too old to participate” or did not even provide relevant reasons.

Furthermore, the lack of knowledge and experience about property management of both
owners and OOs may be another reason for their inactive attitude in property management
matters. Given that MCs are normally staffed by amateurs and part-timers who may only
dedicate a limited amount of their time to their operation, the MCs will, in reality, heavily rely
on the PMCs to manage the buildings. Such a phenomenon may provide opportunities for
dishonest PMCs to build up their power over time and abuse the position of trust afforded to
them by the owners, and, malfeasance, if any, may go undetected.

Besides the various issues mentioned, owners’ inactive involvement in property management
activities might further deprive the rights of owners of the same property as a whole and create
additional communication blocks with other parties. For instance, their absence at owners’
meetings will make it difficult for other owners to get enough votes to pass important
resolutions. Owners' indifference and lack of involvement in daily property management
matters may also easily result in the receipt of one-sided and fragmented information, which
may lead to misunderstandings or distorted interpretations of the subject. Indeed, most
disputes between owners, OOs, and PMCs were found to be caused by a lack of adequate
communication. Owners also mentioned during the in-depth interview that the member of
OOs or the staff of PMCs were strong minded and sometimes ignored owners’ opinions and
complaints and hence might weaken owners’ influence on property management-related
matters. Therefore, when the owners were further asked to provide suggestions for the
improvements of their OOs and PMCs, they raised “strengthening the communication and
complaint channels between owners and OOs or PMCs" as one of the key aspects to be
addressed.

On the other hand, it should be noted that when OCs were formed and took over the
management of the property and control of financial resources from PMCs, the financial related
risks associated with PMCs as mentioned in the above Section could also be transferred at the
same time to OCs. Indeed, owner complaints or court cases against OCs were found to be
very similar in nature to those of PMCs, which include allegations of refusal to share information
with owners, collusion with service providers, misappropriation of funds, etc. In case such
malfeasance by OCs does take place, it can cause serious detriment to the interests of owners,
for which owners need to seek solutions from owners’ meetings and legal assistance.
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6.7 Substantial Rises in Management Fees Especially for Maintenance
Costs

Findings from the Council's survey indicated that the leading reasons for increases in
management fees and maintenance costs were “inflation” (100%), “a rise in minimum wages”
(72.4%) and “"repair and maintenance of the building” (31.6%). In reality and ironically, the
expenditure needed for repair and maintenance usually increase with the age of the building,
as it demands for more renovation and maintenance related services. As such, as mentioned
in Chapter 2, besides guiding the setup of the general fund (GF) and contingency fund (CF) to
cover the routine and ad hoc costs in the daily operation of the property management activities,
the DMC Guidelines also specify that a special fund (SF) must be established and maintained
to meet the irregular expenses needed for the renovation, improvement, and repair of the
common areas and other related costs to be incurred. This SF will be held by the property
manager as trustee for all owners, whereas the amount to be contributed every year and the
time period involved will be determined by a resolution of owners at an owners’ meeting.

The establishment of the SF helps reduce the financial burden on owners when their properties
reach the point where they need large-scale maintenance work. From the survey, those owners
who had repair and maintenance projects undertaken in their buildings were asked about the
amounts they contributed. Over half of them (50.1%) stated that they did not need to
contribute additional fees because relevant expenses were covered by funds from the buildings
or government subsidies. However, among those who had to contribute a certain amount of
fees, about half of them (48.1%) contributed below HK$50,000 per unit, the other 40% above
HK$50,000 per unit, and 13.5% at HK$100,000 or above per unit. Such an additional amount
to be paid at once would be a rather substantial expenditure for some owners.

To further explore the prevailing status of the building maintenance in Hong Kong, the Urban
Renewal Authority (URA)'s "Building Rehabilitation Strategy" study (8 F1EEZKIEHAFT) in 2017

provides an in-depth overview which shows that only one-third of the buildings surveyed had
actually set up a SF, and the remaining buildings did not have reserves for major maintenance
work. Even for buildings that had the SF in place, the level of contributions was low, and the
contributions were not regular, making the balance of the fund inadequate to cover the
expenses of major maintenance works. The main reason is that, in accordance with the DMC
Guidelines and the BMO, the amount and timing of contributions to the SF are determined by
a resolution at the owners’ meeting. Lacking professional knowledge to determine the level of
reserves to be set aside for the expenditure involved in the maintenance work, owners may
underestimate the actual amount needed. As remarked by some stakeholders, owners in
general are unwilling to contribute to the reserve fund. Among different reasons, some may
be due to the non-transferrable restriction of the amount when owners move out of the
property, while others may be due to the conservative way of depositing the fund into an
interest-bearing account, which is perceived as leading to depreciation of the amount over time.
When the building reaches the age that demands maintenance work, the owners without
sufficient reserves in the SF may have to bear millions or even tens of millions of dollars of
project costs, when the need for major renovation arises. For owners who have low financial
ability, especially retirees and the elderly, raising a large amount of maintenance funds would
be a major burden. In the worst case, the maintenance work may be put on hold, rendering
the building in a state of disrepair, ultimately causing safety risks to the occupants of the
building as well as the surrounding environment. Therefore, an affordable and sustainable
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mechanism to accumulate funds for maintenance and repair of the building shall be a key
protection for owners.

Box 5: URA's “Periodic Repair and Maintenance Plan”

The Council is given to understand that the URA plans to issue a set of reference documents on “Periodic
Repair and Maintenance Plan” ( " EER#EERES E - 2FXH) in the second half of 2023. This set of
documents, which is based on URA's experience in promoting building rehabilitation, aims to assist PMCs
and owners in formulating a maintenance plan for the structure and facilities of common areas, preparing
corresponding financial budgets, and making contributions on a 10-year cycle. As for new buildings, URA
plans to roll out a new model of “preventive maintenance”. Taking a first-home project as a pilot in the
third quarter of 2023, the URA will introduce clauses in the DMC of the property to require owners and
the DMC manager to formulate a periodic maintenance plan and a related financial reserve scheme from
the moment the property is occupied. The DMC manager will be required to advise on the contribution
arrangement for owners to discuss at owners' meeting.

6.8 Summary

Through reviewing the various issues on property management and property management
fees, this Chapter sheds light on the areas where protection to consumers is insufficient.
Despite the provisions of the BMO and DMC in setting out the scope and framework of owners'
rights and the basis on which management fees are allocated from the outset, cases of conflict
of interest are still reported from time to time which often involve owners holding a large
portion of the undivided shares or engaging heavily in property management matters.

The lack of transparency in information such as detailed calculation of share allocation, clarity
on the scope of management and maintenance expenses, etc. prevents consumers from
obtaining a clear picture on his/her financial exposure to management expenses. Having
passively accepted all pre-set terms in the DMC, the owners are practically bound throughout
their ownership of the property. Even if an owner subsequently finds the terms unreasonable,
the owner by himself/herself is effectively powerless in changing the situation as any
amendment of the terms of the DMC has to be made unanimously.

Given the nature of the services and the requirements of the regulatory regime, it is virtually
impossible for any owner alone to influence the management of the property as well as the
management fee structure and arrangement, as important decisions concerning the
development as a whole are required to be made collectively by the owners. Therefore, in
order to take control of the situation, owners need to change their passive attitude and stop
avoiding involvement in property management affairs. Only through collective and active
actions can owners exercise their joint-power to strive for better management of their
properties, and to foster sustainable, transparent, and healthy development of the property
management market.
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Recommendations

7.1 Introduction

In Hong Kong, owners’ contribution to the management expenses of their property usually
takes the form of property management fee collected by the property management company
(PMC) on a recurrent basis. The Study found that property management fees are made up of
a broad range of charge items of varying amounts, with the levels of fee varying from building
to building and affected by different factors including location of property, amenities available
to owners, building age and state of repairs, size of the staff employed, etc.

With budget planning and expense management being undertaken by PMCs and under the
supervision of owners’ corporations (OCs) (if any), the charging of property management fee
is subject to the governance of the Building Management Ordinance (Cap. 344) (BMO) and
Guidelines for Deeds of Mutual Covenant (DMC Guidelines), while the property management
industry is regulated by the Property Management Services Ordinance (Cap. 626) (PMSO).
Notwithstanding the aforesaid statutory framework, disputes among owners, owners’
organisations (OOs) and PMCs continued to occur as a result of the common issues as
identified in Chapter 6.

To address those issues, the Council puts forward the following eight recommendations for
consideration and discussion by stakeholders. This Chapter provides a detailed account of the
recommendations and the rationales behind.

7.2 Enhancing Market Transparency, Fairness and Efficiency

Recommendation 1: To Boost Transparency on the Basis upon Which Property
Management Fees Are Shared between Owners

As undivided shares and management shares define ownership as well as the sharing of
property management and maintenance expenses by owners, providing such information to
prospective purchasers prior to their making of purchase decisions is crucial to minimising
future misunderstanding and disputes. However, at present, neither the DMC Guidelines nor
the Residential Properties (First-hand Sales) Ordinance (Cap. 621) (RPO) require developers to
publish information in the deed of mutual covenants (DMCs) or the sales materials to explain
the calculation leading to the allocation of undivided shares and management shares. Further,
since the RPO does not mandate the disclosure of management fees, such critical information
for prospective purchasers is not always available in the official sales materials during the sales
process. As discussed in Section 6.2 of Chapter 6, details of the calculation are available in the
statutory declarations (SDs) which, however, are not sale documents readily accessible by
prospective purchasers.
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Against the above background, the Council proposes that the disclosure of the calculation and
the basis upon which undivided shares and management shares are allocated should be made
by developers in first-hand sales of residential properties, as a good corporate practice to satisfy
consumers’ right to know. It is recommended that developers should present the information
in salient points in the sales brochures, with the detailed calculation of the share allocation to
property units uploaded on the development’s website, and a link to that particular webpage
specified in the sales brochures.

To enhance consumers' ease of reference, it is also recommended that different categories of
expense items which are to be shared by residential owners be shown in the sales brochure.
When the allocation of undivided shares differs from that for the management shares, a clear
explanation for the difference should be given.

Examples of the recommended format of disclosure and the information to be included in the
sales brochure and development’s website are given below for illustration purposes:

Example: To Present the Specified Share Allocation Basis in Salient Points in the Summary of DMC where
the Share Information is Provided

» The undivided shares and management shares are allocated by reference to the Gross Floor
Area (GFA) of a unit in proportion to the GFA of the development. [Please specify if different basis
(s adopted]

*  For the residential portion of the development, undivided shares and management shares are
allocated to the flat (excluding flat roof, roof, garden and stairhood) and other spaces (such as
flat roof, roof, garden and stairhood) by reference to the GFA in the ratio as: one undivided share
and one management share are allocated to each sq. m. of GFA of the flat and one undivided
share and one management share will be allocated to each 10 sg. m. of other spaces. [Please
specify if different ratio is adopted]

»  For the commercial portion of the development, one undivided share and one management
share will be allocated to each sg. m. of GFA. [Please specify if different ratio is adopted]

»  For car parking spaces, one undivided share and one management share will be allocated to
each sg. m. of GFA. [Please specify if different ratio is adopted]

*  For the detail breakdown of the share allocation, please refer to the development's website at
[link to the specific page].

Example: To Present Different Categories of Expense Items to be Shared Among Residential Owners in
a Consolidated Form, and Referring to Specific Sections of the Sales Brochure for Details

* Based on a separate management budget prepared by the manager, owners of residential units
will be responsible to contribute to the management and maintenance costs of the “Residential
Common Areas and Facilities”, including [e.g. entrances, lobbies, lift lobbies, staircases, canopies,
flat roofs, gondola system(s), mail box(es), drain(s), pipe(s), etc]. For details, please refer to
[Summary of Deed of Mutual Covenant section X "Residential Common Areas” and section Y
“Residential Common Facilities”.

1. Additional expenses [payable by owners of special units only, e.g. open kitchen unit] are to be
included (if any) in the above budget for [e.g. fire safety management plan]. " For details,

78 Additional expense items for special units such as open kitchen incurs budgeted expenses for the carrying out and implementation
of the plans of the fire safety management and the fire services system.
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please refer to [the DMC/Sub-DMC section X clause X of the Development]

All residential owners shall contribute to the expenses incurred in or for the “Development
Common Areas and Facilities” or “Estate Common Areas and Facilities”, including:

1. Expenses and costs of maintenance and management of areas and facilities of the lot intended
for the common use and benefit of the development/ estate as a whole [e.g. pedestrian links,
private streets, roads, driveways, footpaths, sewage treatment rooms, machine rooms, pipes and
ducts; pumps, tanks and sanitary fittings, etc]. For details, please refer to [Summary of Deed of
Mutual Covenant section X clause X of this sales brochure]

2. Expenses and costs of items to be managed, operated or maintained for public use at the
expense of the owners of the development/estate (if any) [e.g. 24 hour walkway, covered
pedestrian walkway, future footbridge associated structures, etc]. For details, please refer to
[Information on Public Facilities and Public Open Spaces section X clause X of this sales
brochure]

3. Expenses and costs of maintaining the slope(s) as required by the Land Grant (if any). For
details, please refer to [Maintenance of Slope(s) section X of this sales brochure]

Example: Calculation of GFA and Undivided Shares or Management Shares of Residential Units (sg. m.)

GFA (sg. m.)
Flat BSI:;SZ&U;L? Fat Roo Garaer Total Total
Roof, Stairhood ota ota
E:ZT Flat Verandah Total | yndivided | Management
[ 2] 3] M+ 1+ shares Shares
(3] = [4]
1 share per sgq.m. 0.1 share per sgq.m.

A 194693 4.884 0 99.577 100 100

5/F 75.08 4.29 0 79.37 79 79

C | 66.66 3.94 0 70.6 71 71

Recommendation 2: To Make Available Updated Property Management Information

to Promote the General Public's Understanding and Knowledge of the Industry

As reflected in the survey results, when trying to appoint a new PMC, the owners and OOs
often faced the problems of inadequate information in the market, which made it difficult for
them to assess the service quality and charge level of different PMCs and hindered them from
identifying a sufficient number of suitable PMCs for consideration.

With the launch of the licensing regime for PMCs and property management practitioners
(PMPs) in August 2020, the Property Management Services Authority (PMSA) now maintains
an updated list of PMCs and PMPs on its website which can be accessed by the general public.

This information as a basic tool allows owners and OCs to get hold of the name list of PMCs
and PMPs in times of need.
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In addition to this basic tool, consumers when selecting new PMCs would also like to get an
idea on the level of management fee for buildings with similar conditions as their own. However,
such valuable information in the present market is not transparent and scattered, posing a great
challenge for owners to make use of it. The Council therefore considers that while governing
the mandatory licensing of PMC and PMP which the transitional period will expire on 31 July
2023, the PMSA in the long run may consider developing a reference database for the general
public, by collating information on the levels of management fees across Hong Kong. To this
end, reference can be made to the Electrical and Mechanical Services Department’s (EMSD)
release of maintenance price information on lifts in private residential premises for public
reference, which served to facilitate the selection of registered lift contractors for provision of
lift maintenance services. Another reference is extracted from the Mandatory Provident Fund
Schemes Authority’s MPF Fund Platform, which allows users to make side-by-side comparisons
across different MPF constituent funds and schemes.

Box 6: Published Databases as Reference for the Establishment of the Database of Management
Fees

Example: EMSD’s Maintenance Price Information on Lifts in Private Residential Premises'”®

The EMSD has released the maintenance price information on the lifts in private residential premises for
public reference, which aims at facilitating responsible persons of lifts to choose among registered lift
contractors for provision of lift maintenance services through provision of related price information as
reference. The information is updated by the EMSD on a half-yearly basis.

Lift travel 1 to 15 levels

Rated Speed = 1.0 m/s Rated Speed > 1.0 m/s

Average No. of Average Monthly Change as Average No. of Average Monthly Change as
Landings Maintenance Fee ($) Compared with Landings Maintenance Fee ($) Compared with
Last Survey Last Survey
8 4,751 2.0% 9 5,430 2.7%

Lift travel 16 to 25 levels

Rated Speed £ 1.5 mis Rated Speed > 1.5 m/s

Average No. of Average Monthly Change as Average No. of Average Monthly Change as
Landings Maintenance Fee ($) Compared with Landings Maintenance Fee ($) Compared with
Last Survey Last Survey
15 5,078 1.3% 19 6,980 3.9%

179 See https://www.emsd.gov.hk/en/lifts_and_escalators_safety/responsible_persons_corner/maintenance_price_figures_for_lifts_at_private_res/
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Example: Mandatory Provident Fund Schemes Authority’s MPF Fund Platform™°

The Mandatory Provident Fund Schemes Authority provides the “MPF Fund Platform”, which allows users
to make side-by-side comparisons across different MPF constituent funds and schemes. For instance,
users may compare different MPF constituent funds and schemes, by various factors such as the fund
size and the management fee of the funds and/or scheme.

2 Fund Selection X
Thista Scheme Select Scheme v
Fund Name
(select up to 10)
(double-click to
select fund)
Add to A Remove from
W Selected Fund A Selected Fund

m Selected Fund(s) -
remove fund)

Fund Type luavz
DOWN

Administration Fee/Trustee
Feel/Custodian Fee (% p.a.)

To ensure that the database for management fees will serve its intended purpose, it should
contain key information such as building age, number of building units, building location,
facilities and services provided, area of horticulture, number of property management staff
employed, etc. for owners’ reference. Having said that, in order to reduce the risk of the
proposed database being used in a manner to facilitate price-fixing or other anti-competitive
conduct, competitively sensitive information such as the names of the PMCs and the buildings
would be anonymised before aggregating the information for publication and take a
progressive arrangement in the scale of information provision.

During the discussion with stakeholders from industry associations, they in general expressed
support to the recommendation of sharing the data of management fee level for general
public’s reference.

The Council fully understands that it would be a time-consuming and challenging project to
develop and maintain such a comprehensive database. Yet, from a consumer protection point
of view, the database, if available, would be valuable to the public and strengthen their
confidence in the industry.

Recommendation 3: To Promote Fairness through Allowing Amendment of the Terms
of DMC (Other Than Those on Undivided Shares) with Majority Consent

DMC is a private deed that binds the successors in title of the covenantor and the persons
deriving title from them, whether or not they have actual notice of the DMC. As elaborated in
Section 6.3 of Chapter 6, terms in some old DMCs were observed to be problematic and might
no longer fit the prevailing interests and benefits of owners. Yet, to amend any terms in the
DMC, owners’ unanimous consent is required, which is extremely difficult to obtain especially
for large-scale housing estates, housing estates with vacant or deserted units or where some

180 See https://mfp.mpfa.org.hk/
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of the owners are indifferent.

To address the aforesaid issues, the Council calls for a relaxation of the requirement of
unanimous consent, such as by amending the BMO to allow amendment of the terms in a DMC
(other than those terms relating to the allocation of undivided shares) by majority consent of
owners. Indeed, stakeholders opined that the adoption of majority consent instead of
unanimous consent to amend the terms in a DMC would be especially helpful to solve the
knotty problems of some old DMCs, although there was a divergence of opinion over the
percentage of shareholding required to form such a majority consent.  In this connection,
Hong Kong may draw reference from the experience in the Mainland and Singapore as set out
in Chapter 5. In addition, reference could be made to the Companies Ordinance (Cap. 622)
which allows amendment of the articles of association of a company by a majority of at least
75% of the number (not shareholding) of the members who vote in person or by proxy. While
further review and discussion by stakeholders are necessary, the Council proposes in reference
to the Companies Ordinance, which allows by a majority of at least 75% of the number (not
shareholding) of the members who vote in person or by proxy, to take 75% of undivided shares
as reference point in determining what should amount to a majority consent for the purpose
of amending the terms of a DMC.

To address the concerns of stakeholders on the potential abuse of the power to vary or override
existing terms in a DMC for personal benefits, as well as the need to protect minority interests,
the Council considers that certain safeguards are necessary:

e To avoid premature amendment before other viable solutions are explored, amendment
of terms by majority consent of owners should only be available to buildings of not less
than 10 years of age.

e  Stringent procedures should be put in place and followed by all relevant parties when a
change of the DMC terms is proposed:

1. All parties involved (including parties to the DMC and all persons or companies to be
affected by the amendment) must be invited for thorough discussion at the owners’
meeting;

2. The process must be transparent and rigorous; and
3. The mechanism has to be monitored by the Home Affairs Department (HAD).

e An appeal mechanism should be established for any owner who disputes the decision
reached by majority consent to apply to, say, the Lands Tribunal for review.

Recommendation 4: To Avoid Conflict of Interest from Over-engagement in Property
Management Decisions

It is common that some developers may retain certain portions of undivided shares allocated
to unsold units, shops, and facilities like car parks and club houses, etc. If the undivided shares
held by the developer are substantial, it is possible for it to exercise its voting power to
dominate the results and decisions at owners’ meetings.

Another common practice of developers that raises consumer protection concern is their
appointment of affiliated companies as PMCs. At the same time, contracts for various types of
services such as security, cleaning, repair and maintenance, etc. might also be awarded to
companies designated by or affiliated to the developers. While a "one-stop" service package
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could facilitate smooth operation and management of the development, it could also result in
domination by the developer in the property management affairs and conflict of interests with
other owners. In addition, such domination would stifle healthy and fair competition in the
market not just over the quality of service, but also the level of property management fees
charged to owners.

Drawing reference from the measures adopted in Australia and the Mainland, the Council
recommends the introduction of the following provisions in the RPO and/or DMC Guidelines
to address the issue of potential conflict of interests between developers and owners, and to
foster healthy competition among service providers. In addition to developers, the
recommended provisions should also apply to major owners with 30% or more undivided
shares™ and management committee (MC) members for check and balance purposes;

e  Relationships of the following persons should be disclosed in a timely manner to increase
transparency, in order to deal with potential conflicts of interest:

1. Relationship between the developer and the DMC manager: Disclosure should be
made in the sales brochure. If the DMC manager has yet to be appointed at the time
of publication of the sales brochure, the sales brochure should have a clear indication
on when and how the disclosure will be available, e.g. in the latest version of the sales
brochure or on the development's website;

2. Relationship between any major owner with 30% or more undivided shares or any
MC members and the PMCs, PMPs or service providers (if any): Disclosure should be
made as soon as a PMC, PMP or other service provider is proposed for selection.

e  Declaration of interest should be made by the developer, any major owner with 30% or
more undivided shares and any MC members when a conflict-of-interest situation arises.
Where appropriate, he/she should withdraw from the meeting and abstain from voting
on the specific agenda item(s), including but not limited to:

1. Termination of PMCs or personnel or PMPs who are affiliated with the developer,
major owner or MC member.

2. Appointment and termination of suppliers for property management services who
are affiliates and subsidiaries of the developer, major owner or MC member, or
associate with him or her in some way (e.g. relatives, friends, staff, directors etc.).

e Bidding practice should be adopted for the procurement of services from PMCs (after
completion of the appointment of the first DMC manager) as well as other service
providers for substantial scale projects and where nature of the service is critical.

Recommendation 5: To Improve Performance Efficiency of Property Management
Services with New Technologies and Intelligent Solutions

As shown in Chapter 4, owners considered “service quality” to be the most important
consideration in choosing PMCs. The most common reasons for complaints from owners
against property managers, as collected from different sources covered in Chapter 2 and
Chapter 4, relate to the following issues:

81 An owner with 30% or more of undivided shares of a development might have the voting power to veto the appointment of a MC.
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e Poor service quality.
e Delay and lack of response to the complaints of residential owners.
e Insufficient communication channels.

Among the various factors affecting the quality of services provided by PMCs, the leading
challenges faced by them are shortage of frontline staff and high operation costs. To tackle
these persistent challenges, some PMCs indicated in the survey that they had been using
technological tools like CCTV, e-mail, and mobile apps to enhance work efficiency and reduce
manpower costs. The adoption of technology to automate labour-intensive tasks has
accelerated in the past three years due to the social distancing measures during the COVID-19
pandemic.

Despite the advantages of technology in enhancing the cost-efficiency of property
management, stakeholders shared the observation that some owners still prefer direct contact
with the staff of PMCs over automated services. For instance, some owners rejected the
proposal of installing biometric identification solutions to reduce the number of security guards
due to privacy concerns and distrust of technology. To some owners, especially elderly
residents who prefer direct conversation with familiar people, the lobby management stand is
a place for effective communication and information sharing which cannot be dispensed with.

Given the advantages of technology in reducing costs and improving efficiency, the Council
believes that the industry should, with the aforesaid concerns of owners in mind, continue to
adopt more proven and effective technological and intelligent solutions to improve their
services, so as to lead into the direction of easing the challenges of the industry while ensuring
quality delivery of the services. Below are a few suggestions for the consideration of the
industry:

e Roll out new intelligent solutions for property management services, such as cleaning,
sanitising, security, communication, etc. As different buildings are subject to their own
situation and availability of resources, the priority and speed of adoption of the solutions
should be subject to the assessment of owners.

e  Enhance communication and sharing of information through social media and property
website. For instance, in addition or alternative to the conventional way of displaying
circulars in lobbies and on notice boards, PMCs can reach out to owners through social
media, communication tools and/or dedicated mobile apps or websites to disseminate
various types of information, such as ad hoc notices, project progress, opinion collection,
meeting documents and news updates, etc.

e  Strengthen owners’ confidence in and understanding of the adoption of the new solutions
by involving them and gathering their feedback in all key project milestones. For instance,
owners should be consulted at the initial stage for improvement suggestions and selection
of new solutions during the evaluation process. They should also be involved in the testing
of the solution applications and be consulted for feedbacks after the launching of the
applications.

e  Explore the feasibility of bespoke software, apps, platforms or templates for PMCs through
synerigising effort of the industry to facilitate cost management and proper handling of
the personal details and data. To this end, collaboration of the industry, the PMSA and
the innovation and technology sector should be considered.
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7.3 Encouraging Participation of Owners

Recommendation 6: To Promote Active Participation of Owners with More Effective
Communication in Property Management Activities

The common features of potential purchasers and residential owners in relation to property
management as identified by this Study can be summarised as follows:

e Purchasers of properties might not have duly considered the ongoing costs of maintaining
a flat when they made the purchase decision;

e Some complaints about management expenses arose from owners' lack of understanding
of the DMCs, limited knowledge on building management, and limited understanding of
the relevant laws and regulations;

e  Owners from time to time misunderstand the roles and obligations of OOs, MCs and
property managers;

e A large proportion of owners claimed that they were busy and barely spent time on the
management of their buildings; and

e  There is a significant disparity between owners and PMCs on service expectations.

Against the above findings and with a view to preparing owners to take up their responsibilities,
the Council suggests enhancing their engagement and participation in property management
matters in a progressive manner. For example, an "information pack for owners" may be
prepared and provided to every purchaser upon completion of the purchase through different
channels. The information can be extracted from the building management materials prepared
by HAD, for introducing the nature of property co-ownership, the rights and obligations of
owners in property management, the importance and procedure to form an OC, the available
building management support services, etc. in a handy booklet for the new property owners'
quick reference. When the owners move into the property, they should be introduced to the
management of the property as soon as possible, and the PMCs may display direct
communication information (e.g. phone number, email address) for owners in conspicuous
spots of the building. PMCs can organise events such as welcome gatherings or other periodic
workshops to enhance owners’ knowledge and understanding of the daily property
management work. It would also be an opportune occasion for the PMC and owners to build
rapport and promote mutual communication and understanding. During the course of their
ownership, owners should continue to be informed of and engaged in the management of the
property. HAD may consider stepping up its public education efforts by developing interactive
learning kits or holding regular workshops about property management and regulatory
requirements.

To further engage the owners, the increased use of social media and websites by PMCs to
strengthen mutual communication with owners as mentioned in Recommendation 5 would
augment owners' exposure to the property management matters, which in turn will help
enhance their involvement accordingly. In the long run, it may be helpful to explore the
practicality of holding virtual owners' meetings as a means to facilitate participation of owners
in view of their busy schedule.

The Council also calls for owners to play their part in property management and get involved
from the beginning of their ownership. Apart from always reviewing relevant documents
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carefully to understand the details of the property management expenses, owners should also
attend owners’ meetings more regularly and keep track of the progress of any ongoing
property management projects. Besides raising interest in participating, such progressive
approach in education and engagement could help the owners equip the required knowledge
and present their opinion more confidently before major decisions are made, instead of doing
so only after their interests or rights have been compromised.

Recommendation 7: To Facilitate the Early Set-Up of OCs or Join Forces of Owners to
Address Property Management Issues

As managing and maintaining a building entail collective decision-making of owners, the BMO
provides a mechanism for the establishment of an OC to handle property management matters
on behalf of all the owners. Nonetheless, the Council’s survey found that over half of the
respondent owners did not know the procedure to form an OC, and a majority (97.3%) of them
indicated that they would not consider joining any OOs. Although HAD with its District Building
Management Liaison Teams have been devoting efforts to facilitate the incorporation of OCs,
there is a persistent lack of incentive for owners to do so. The Council believes that more
education and publicity programmes could be launched to instill understanding among the
general public of the importance of OC, how it relates to every owner’s rights and interests, the
roles and responsibilities of the MC members, and so on, in order to further increase owners'’
interest and willingness in forming OCs.

In addition to more education and publicity programmes, the Council is of the view that the
first owners meeting should take place as soon as possible. Under the current DMC Guidelines,
the manager must call the first meeting of owners not later than nine months after the date of
the DMC, for which one of the key objectives is to appoint an MC for the purpose of forming
an OC under the BMO. The Council is of the view that this 9-month period may require a
review, especially having regard to the fact that owners’ eagerness and interest in the
management of their property usually decrease with time after completion of the purchase. In
this connection, the Council explored another reasonable threshold to trigger the first owners’
meeting through a review analysis on the sales speed of first-hand residential property
developments from 2018 to 2021 (see Chapter 3). The analysis findings support the
introduction of a requirement that, on top of the current 9-month period, the first owners’
meeting should be convened once the residential owners together holding over 50% of the
undivided shares in aggregate, so as to safeguard their reasonable need to convene the first
owners' meeting as early as possible to voice their concerns and to facilitate the earlier set-up
of an OC. Although some owners may not be ready to form the OC at the first meeting, it can
still serve as a platform for owners to join forces to address concerns over the management of
their buildings and set the foundation for the formation of OC.

Separately, for buildings without OCs or other forms of OOs in place yet, the PMCs can consider
holding the general meeting of owners at least twice per year to increase frequency of
engagement with owners, instead of following the current arrangement of once every 12 to 15
months, in order to maximise the chance for owners to get involved with the property
management activities and review the PMC's performance directly.

Besides the formation of OCs, the Study also revealed a general lack of motivation among
owners to join an MC. To provide motivation to owners to join the MC, HAD may consider
introducing an award scheme to recognise the efforts, commitment and achievements of MCs
or individual members of MCs in promoting good property management. It is believed that
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the award scheme can increase public awareness of property management, motivate owners
to oversee and even take part in the management of their buildings, and raise the standard of
services of the property management industry as a whole. In addition, the amounts of the
maximum allowances payable to certain members of an MC under the BMO may require a
review in order to better reflect the value of their contribution to the management of the

property.
7.4 Enabling Safe and Sustainable Buildings

Recommendation 8: To Maintain Building Sustainability for Expected Repair and
Maintenance Expenditures with Reasonably Sufficient Reserve in the Special Fund (SF)

Currently, only new owners of first-hand residential building are required by the DMC
Guidelines to pay the equivalent of two months' management fee into the SF as a start-up
reserve for future building improvement or major maintenance projects. The amount to be
contributed and the time when those contributions shall be payable are subject to the
discretion of the OCs or PMCs. Yet, the fund is often insufficient to fulfil its purpose, as reflected
in the survey conducted by Urban Renewal Authority (URA) titled “New Strategy on Building
Rehabilitation”.

The worst scenario is where there is no planning by the owners at all. It is observed that some
private residential buildings underwent major maintenance only at the last minute or after the
occurrence of an accident. As such, owners of these buildings had to pay substantial one-off
contributions and suffered from financial strain. The Council thus recommends that owners
should plan ahead with sufficient financial resources through regular and reasonable
contributions to the SF. OCs or PMCs should conduct timely maintenance and repair work for
the building, and engage the owners to set up of a SF at an early stage.

To determine the right level of contribution and the time of commencement for the SF is always
a debate and thus, can turn out to be a long dragging process and become an outstanding
item. In order to provide a viable guideline for setting up a feasible SF, the Council identified
examples from Australia, the Mainland and Taiwan as basic reference and put forward to
stakeholders for discussion. After consolidating views and comments of various stakeholders,
the Council comes up with the below proposed approach.

To establish a capital works fund with a maintenance plan covering a duration of 10 years for
the property, the following factors should be considered when planning for such a fund:

1. Option 1: To have qualified professionals assess the total maintenance budget of the
property, based on the amount of contribution would be apportioned to the owners
according to their shares. The key concerns of this option include whether the professionals
can perform a realistic assessment on the maintenance needs of different properties, the
affordability of owners, and the impact of cost variation over the years.

2. Option 2: To adopt certain percentage of the annual budget of property
management fees as the amount to be contributed to the fund. The key concerns
are how the percentage to be adopted should be determined and whether the
contribution would actually be sufficient to cover future maintenance needs.

3. Option 3: To introduce a hybrid model with the developer of the property
contributing a seed fund into the reserve fund, plus owners’ paying two months'
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management fee into the fund as a start-up reserve, followed by the owners' monthly
contribution according to the set budget. This option, with reference to the practice
in the Mainland and Taiwan, provides an incentive for the developers to adopt high
quality materials in the development so as to slow down the deterioration of the
building, as it may have direct impact on the amount of the seed fund. Incorporating
developers as part of the property preservation system not only helps to justify the
infamously high property prices in Hong Kong, but also provides a good reference to
keep up the prestigious brand names of developers. The key concern here would be
the need to avoid causing further uplift in property prices.

Option 4: To follow the existing provision to have PMCs or OCs (if available), who are
perceived as being most familiar with the respective properties, responsible for the
determination of the budget. The key concern would be the need to ensure
reasonable fund contribution from time to time.

Below are suggestions on the appropriate timing for owners to start depositing money
for repair and maintenance purpose:

1.

In view of the 6-month Defects Liability Period (DLP) for first-hand properties, and
the time required to work out the SF budget, the Council recommends that owners
should start contributing to the fund in the second year to cover the expected
maintenance needs of first-hand properties for the coming 10 years.

While buildings over 10 years may face major repair and maintenance needs and
should seek advice from professionals for the required expenses, the Council also
suggests buildings at or below 10 years of age should set up a reserve fund to prepare
for the forthcoming repair needs. Subject to the condition of their buildings, owners should
decide the timing for contribution according to the respective maintenance needs.

Other governance principles or features of the SF are set out below for consideration:

1.

2.

To prevent abuse of the fund, the current approach of having the manager maintain an
interest-bearing account designated for the purposes of the SF should remain unchanged.

. A list of major maintenance project items for which the fund can be spent
should be specified with reference to the experience from URA and Housing
Department in order to define its proper usage. OOs, owners and PMCs can
also refer to the “Smart Tender” ( " #812% , ) platform established by the URA

for information or assistance regarding the building rehabilitation work, such
as the list of qualified contractors and reference price levels for different
maintenance works. They can also refer to a set of reference documents on
"Periodic Repair and Maintenance Plan” ( " EH#ERES R, 2EXH)

which is expected to be published by the URA in the second half of 2023. This
set of reference documents is compiled to help owners or OOs systematically
improve the effectiveness of building maintenance in terms of formulating the
building maintenance manual to systematise the project scope, working out
maintenance plans for various facilities with simplified document templates,
and calculating the required contributions for the maintenance plan.

The contribution paid into the SF should not be transferable as it is designated for
maintaining the condition of the building as a whole instead of tied to each property unit.
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3. The fund should be mandated through legislation and all owners should be required
by law to contribute to the fund on a monthly basis.

4.  Exceptin a situation considered by the manager to be an emergency, no money shall
be paid out of the SF unless it is for a purpose approved by a resolution of the owners’
committee (if any).

e  With a view to enhancing owners’ understanding of the importance in setting up and
maintaining the SF, PMCs and OCs are recommended to take the following steps:

1. To strengthen communication between the PMC/OC and owners about the
background and rationale for the fund's establishment.

2. To advise owners on the basis of calculation and contribution to the SF.
3. To inform owners periodically of the status of the fund was and how it will be used.

Another reason for the setting up of a SF is to ensure compliance with statutory requirements
related to building maintenance, such as requirements under the Mandatory Building
Inspection Scheme (MBIS)™®? and Mandatory Window Inspection Scheme (MWIS), ™ all of
which aim to keep buildings in good condition.

7.5 The Way Forward

Throughout the years, Hong Kong has had legislation in place to govern property management
fees and set out guidelines for the operation of allocation of management expenses. As
property management all over the world have distinctive characteristics, this Report has
reviewed some selected markets from which good practices could be identified for Hong
Kong's reference. At the same time, like all these selected markets that keep revising their
regulatory regimes to strengthen and optimise their provisions to enhance protection for
property owners, further legislative amendments in Hong Kong are also underway.

To advance effective property management services in Hong Kong, it is important to promote
the general public’'s right to know through enhancing the transparency of information
disclosure in publicly available sources before and after property purchases, protecting the
consumer rights of owners through ensuring fairness of expenses and charge allocations, as
well as quality of services justifies the charge. Owners also need to play a proactive role in
property management activities, and in properly supervising the use of property management
fee to ensure good value for money for their joint property. The Council understands its role
as consumer advocate to inform and educate the public on property management matters,
including but not limited to disseminating consumer tips about owners’ rights and obligations.
Last but not least, through effective and efficient communication, it is hoped that disputes
between owners, OOs and PMCs can be minimised, contributing to the development of a
sustainable property management services market in Hong Kong.

182 Under the MBIS, owners of buildings aged 30 years or above (except domestic buildings not exceeding three storeys) and served
with statutory notices are required to appoint a Registered Inspector to carry out the prescribed inspection on various building
elements.

183 Under the MWIS, owners of buildings aged 10 years or above (except domestic buildings not exceeding three storeys) and served
with statutory notices are required to appoint a Qualified Person to carry out the prescribed inspection on all windows of the building.
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Consumer Tips on Property Management

Owners' rights

2 Appoint a management committee
| (nominate & elect members)

Convene a meeting —
of owners oation ostens
ion ion
A meeting of owners can be P . P
convened by: At a meeting of owners, by Owners of not less than 20% of
> Property manager; or a resolution (i) passed by a shares in aggregate may apply
> Person authorised' by the Deed majority of votes of owners; to the Home and Youth Affairs
of Mutual Covenant (DMC)¥: or and (i) supported by owners Bureau (HYAB) to convene a
> An owner appointed by ownérs of not less than 30% of meeting of owners.*
of not less than 5% of shares in shares in aggregate.
aggregate
-
|

# The DMC is drafted by the developer in accordance with the
DMC Guidelines. Once the terms of the DMC are determined
by the developer, they can hardly be changed in the future.

4 Vote personally/by proxy at
meeting of owners 5 Terminate property ¢
management company

DMC manager

OC may at a general meeting terminate a
DMC manager by a resolution (i) passed by
a majority of votes of the owners; and (ii)
supported by the owners of not less than
50% of shares in aggregate.

Contract manager

The same mechanism of terminating

a DMC manager is also applicable to a
contract manager where the contract
of appointment contains no provision
for the termination of its appointment.
However, if the contract of appointment
contains provisions for its termination,
those provisions shall prevail.




& The resolution may be passed by a majority of votes of the owners at the meeting.
___________________________________________________________________|

Option 3 Option 4

The Lands Tribunal may, upon Where no person is managing
application by owners of not less the building, the Lands Tribunal
than 10% of shares in aggregate may, upon application by the
or the HYAB, order that a meeting HYAB, order that a meeting of
of owners be convened. ¥ owners be convened. ¥

Where
’Odge c

> Home Affairs
> Property Mang

to Seek he’ /
Omplaint g

Department

geme i
> Lands Tribunal Nt Services Authority
> Consumer Councijl

6

Form and participate in an
owners’ corporation (OC)

Appoint a management
committee (MC)

A 4

Appoint MC members

. 4

The MC shall within 28
days of such appointment
apply to the Land Registry

for the registration of the
owners as an OC.

Review financial |
statements and budgets 7 Inspect bills, invoices and receipts
BUDGET S referred to in the books and records
FINANCIFL of account at the request of > 5% of

STATEMENT

the owners
P ————
@)
N
( o W/‘
gy

Owners’ obligations

(including the maintenance fee of common parts)

» Share and pay the management fees and any types of funds of the building on time

» Pay attention to property management matters (e.g. attending meeting of owners)
» Follow building rules and policies, and decide on property management matters.



Appendix 1. Historical Development of Building
Management Regulations in Hong Kong

Introduction

In Hong Kong where the supply of land is limited, real estate development is usually in the form
of multi-storey buildings. In general, each owner is given exclusive use of his own unit, while
the use and maintenance of common parts are shared by all owners. The scope of the common
parts in a building is determined by the deed of mutual covenant (DMC) registered in the Land
Registry (LR).

In 1970, the Government promulgated the Multi-storey Buildings (Owners Incorporation) Ordinance
(MSBO) to provide a legal framework for owners to form owners' corporation (OC) to manage their
own buildings. The MSBO was substantially amended in 1993 and retitled as the Building
Management Ordinance (Cap. 344) (BMO). However, over the years, disputes between owners, OCs
and property managers arose from time to time. In light of changing circumstances and to address
public concerns, the BMO was further amended in 2000 and 2007.

Despite all these amendments, there are still public concerns on a number of matters including
developers' influence over building management, formation of OCs, decision making in large-
scale maintenance projects, as well as remuneration and termination of DMC managers which,
depending on circumstances, may have bearing on the determination of management fees and
management of the buildings.

A public consultation was conducted by the Government in 2014 on proposed legislative
changes (e.g. to raise the quorum of the meeting and percentage of shares of votes for the
passage of the resolution relating to large-scale maintenance projects, to minimise improper
or abusive use of proxies at the OC meetings,”® to reduce the remuneration rate of DMC
managers and to improve the transparency in computation of remuneration) to address public
concerns. In view of a lack of consensus reached on the proposed amendments, the
Government further revised its proposals. As of the date of this Report, the Government has
put forward the legislative amendment proposals to the BMO for discussion at the meeting of
the Legislative Council Panel on Home Affairs, Culture and Sports in April 2023.

The following extracts from the Legislative Council and Home Affairs Department's (HAD's)
papers provide a broad overview of the historical development of the laws in Hong Kong which
relate to the issues of property management fee covered in this Report.

184 The issue of “use of proxy at the OC meetings” was not covered by the Study which focused on property management fees.
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1970

The MSBO was enacted to
provide a legal framework
for property owners to form
OCs to manage their own
buildings.

1999

The DMC Guidelines were
amended to clarify voting
rights and liabilities in

relation to common parts.

2007

Section 3 of the BMO was
further amended for the
appointment procedures of
MCs.

2016

The PMSO came into force to
regulate the provision of
property management
services and the PMSA was
also established.

1985

As early as 1985, DMCs have to
be approved by the Registrar
General (Land Officer). In 1987,
the Guidelines for Deeds of
Mutual Covenant (DMC
Guidelines) were drawn up.

2000
e Para 7 of Schedule 7 in the

BMO was amended to clarify
voting rights in relation to
termination of manager’s
appointment by OC.

e Section 3 of the BMO was

amended to lower the
threshold for appointing an
MC from 50% to 30%.

2013

The RPO came into effect and
Section 19 of the RPO required
the DMC and property

management information to be

set out in the contents of sales
brochure.

2018

The DMC Guidelines were
revised in relation to capital
expenditure and maintenance
manual.

2023 (April)

The Government has put
forward the legislative
amendment proposals to the
BMO at the Legislative Council.

Building Management
Ordinance (BMO) related

Property Management
Services Ordinance (PMSQO)

related
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1993

The MSBO was substantially
amended and renamed as the
BMO to facilitate the
incorporation of owners and
to provide them with specific
powers and responsibilities
regarding management of
common parts of the
buildings.

2006

« The DMC Guidelines were
revised to specify the
allocation of undivided and
management shares on a
GFA basis.

e The Guidelines introduced
provisions on special fund
(SF) and maintenance work
and installations.

2014-2015

The HAD had conducted a
public consultation on the
review of the BMO.

2020

After gathering opinions from
both the property
management industry and the
public, the Government had
refined its proposals on
amendments to BMO.

Guidelines for Deeds of Mutual
Covenant (DMC Guidelines) related

Residential Properties (First-
hand Sales) Ordinance (RPO)



1970: MSBO

The MSBO was promulgated in June 1970, with the aim “to facilitate the incorporation of owners
of flats in multi-storey buildings” and “to provide for the management of such buildings and
for matters incidental thereto or connected therewith”.

The MSBO provided for the legal authority of an OC to manage a building. It also prescribed
an OC's structure and operation.

“Common parts” of a building, as defined in the MSBO and carried through to the BMO, means
“(a) the whole of a building, except such parts as have been specified or designated in an
instrument registered in the Land Office as being for the exclusive use, occupation or
enjoyment of an owner; and (b) unless so specified or designated, those parts specified in the
First Schedule”. The First Schedule of the MSBO covered a range of common parts, including
external walls, foundations, passageways, corridors, staircases, roofs, chimneys, water tanks,
cellars, lifts, escalators, air conditioning apparatus, etc.

Since 1985: Requirement of Approval of DMCs's

For newly granted leases for non-industrial land, the relevant DMCs had to be approved by the
Registrar General (Land Officer). In 1987, the Guidelines for Deeds of Mutual Covenant (DMC
Guidelines) were drawn up. Subsequent versions of the DMC Guidelines were revised by the
Legal Advisory and Conveyancing Office (LACO).

1993: BMO

The MSBO was substantially amended and renamed as the BMO to “facilitate the incorporation
of owners of flats” to manage “buildings or groups of buildings” as stated in its preamble. Some
important amendments are explained below:

. Section 20 — Establishment of fund & Section 21 — Contributions to funds

Under section 20, an OC shall establish and maintain a general fund (GF) to defray the
cost of the exercise of its powers and the performance of its duties under the DMC and
the BMO, as well as to meet the daily general expenses (including any outgoings in
relation to any maintenance or repair work) of the building. An OC may also establish
and maintain a contingency fund (CF) for use in emergencies or when the GF is insufficient.

Under section 21(1), a management committee (MC) has power to determine the amount to
be contributed by the owners to the funds established and maintained under section 20.
According to section 21(3), an MC may increase the amount required to be contributed by the
owners to the extent to which the funds so established and maintained are insufficient to meet
any payment due by the OC in respect of the cost of complying with an order of the Lands
Tribunal or any notice, order or other document served upon the OC in relation to the
common parts by a public officer or public body under any ordinance.

Under section 21(1A), any amount determined to be contributed by owners to the GF after the
first such amount “shall not exceed a sum equivalent to 150% of the preceding amount unless
that subsequent amount is approved by the OC by a resolution passed at a general meeting".

185 | egislative Council Secretariat. (2002) LC Paper No. CB(2)1371/01-02. Meeting Minutes of Subcommittee on review of the Building
Management Ordinance (Cap. 344).
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Section 34 — Liability of owners on winding up

In the winding up of an OC under section 33, section 34 provides that “the owners shall
be liable, both jointly and severally, to contribute, according to their respective shares” to
the assets of the OC “to an amount sufficient to discharge its debts and liabilities”.

Section 34C — DMCs

Section 34C provides that in the event of any inconsistency between Part VIA of the BMO
and the terms of a DMC or any other agreement, Part VIA shall prevail.

Section 34E — Mandatory terms impliedly incorporated into DMCs & Section 34F — Terms
added if consistent with DMCs

Some DMCs contain terms which are favorable to the developers and property managers
affiliated with the developers. To redress this situation, the BMO provides that certain
provisions are to be incorporated into all DMCs to ensure fairness between the parties.

Under section 34E, the provisions in Schedule 7 are impliedly incorporated into every
DMC and they prevail over any other provision in the DMC which is inconsistent with them.

Under section 34F, the provisions in Schedule 8 are impliedly incorporated into every DMC
but only so far as they are consistent with the terms of the DMC.

Section 34G — Management expenses of unsold property

Section 34G was added to make an owner of unsold property (e.g. the developer) liable
to “pay management expenses relating to the share as if he had purchased that share”
subject to the DMC.

Section 34H - Duty to maintain property

Section 34H was introduced to specify a person who "owns any part of a building, has the
right to the exclusive possession of any part of a building or has the exclusive right to the
use, occupation or enjoyment of that part” shall maintain that part notwithstanding that
the DMC does not impose such an obligation.

Section 341 — Common parts

Under section 34l, no person may convert any part of the common parts of a building to
his own use unless such conversion is approved by a resolution of the owners’ committee
(if any), or use or permit to be used the common parts of a building in such manner as to
unreasonably interfere with the use and enjoyment of those parts by any owner or
occupier; or to cause a nuisance or hazard to any person lawfully in the building.

Section 34K — Management Committee to replace owners’ committee

According to section 34K, where an MC in respect of a building is or has been appointed
under sections 3, 3A, 4 or 40C, the members of the MC shall be deemed to be the owners’
committee for the purposes of the DMC in respect of that building.
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Schedule 5 — Annual Budget

Schedule 5 to the BMO stipulates that the MC of an OC shall draw up an annual budget
for the OC in which the estimates of each expenditure item, whether paid by the GF or
CF, shall be included.

Schedule 7 — Mandatory Terms in DMC
e Paragraph 1 of Schedule 7 — Determination of total amount of management expenses

Paragraph 1(2)(b) of Schedule 7 provides that, in respect of each financial year, “the
manager shall send a copy of the draft budget to the owners’ committee or, where there
is no owners’ committee, display a copy of the draft budget in a prominent place in the
building, and cause it to remain so displayed for at least seven consecutive days”.

According to Paragraph 1(1), subject to certain provisions in this schedule, “the total
amount of management expenses payable by the owners” during a financial year “shall
be the total proposed expenditure during that year as specified by the manager” in
paragraph 1(2).

e Paragraph 4 of Schedule 7 — SF

The manager is required under paragraph 4 of Schedule 7 to establish and maintain a SF
to provide for expenditure of a kind not expected by him to be incurred annually. If there
is an OC, the OC shall determine, by a resolution of the owners, the amount to be
contributed to the SF by the owners.

. Paragraph 7 of Schedule 7 — Termination of manager's appointment by OC

Paragraph 7 of Schedule 7 provides that, at a general meeting convened for the purpose,
an OC may, by a resolution “passed by a majority of the votes of the owners voting either
personally or by proxy; and supported by the owners of not less than 50% of the shares
in aggregate, terminate by notice the manager's appointment without compensation”.
The mechanism provided here is applicable to both the DMC manager and the property
manager whose employment contract contains no provision for the termination of the
property manager's appointment.

1999: Amendment to the DMC Guidelines to Clarify Voting Rights and
Liabilities in relation to Common Parts

In 1999, the LACO of the Lands Department (LandsD) revised the DMC Guidelines to the effect
that undivided shares allocated to common areas shall not carry any voting rights or liabilities
to pay fees under the DMC.

2000: Amendment of Paragraph 7 of Schedule 7 to the BMO to Clarify
Voting Rights in relation to Termination of Property Manager’s
Appointment by OC

An amendment was made in 2000 to require “only the owners of shares who pay or who are
liable to pay the management expenses relating to those shares shall be entitled to vote” for
determining the termination of a manager's appointment at an OC meeting.
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2000 and 2007: Amendment of Section 3 of the BMO to Lower Threshold
for Appointment of MC

To make it easier to form an OC, an amendment was made to section 3 of the BMO in 2000
such that, at a meeting convened under this section, the owners may, by a resolution
"supported by the owners of not less than 30% of the shares in aggregate” appoint an MC,
thereby lowering the threshold for appointing an MC from 50% to 30%.

Further amendment was made to Section 3 in 2007 to require that an MC could only be
appointed if the resolution is "passed by a majority of the votes of the owners voting either
personally or by proxy” and “supported by the owners of not less than 30% of the shares in
aggregate”.

2006: DMC Guidelines in relation to Allocation of Undivided and
Management Shares on GFA Basis, Capital Expenditure and
Maintenance Manual

To address the problems that developers could control the management of buildings by being
granted a large proportion of shares with greater voting power but would be required to pay
less management fees using a “value” basis under the DMCs, the LACO specified in 2006
that “the allocation of undivided shares and management shares will be calculated by reference
to the GFA of a unit in proportion to the GFA of the development as certified by the Authorised
Person (AP)". This basis of share allocation was stipulated in DMC Guidelines No. 6, but it does
not require the basis to be stated in the DMC.

DMC Guidelines Nos. 21 and 36 first introduced provisions governing the setup of a SF for
meeting capital expenditure, the incorporation of a schedule of works and installations in the
DMC, and the requirement for the developer to compile a maintenance manual for works and
installations.

2007: Amendment of Section 40C of the BMO to Remove the Required
Quorum for Appointment of MC or Building Management Agent by
Order of Tribunal

The amendment to section 40C was no longer to require the resolution of the appointment of
MC or building management agent by order of tribunal to be passed by a quorum of not less
than 10% of the owners at the meeting of owners. However, it should be noted that section
40C of the BMO only caters for very exceptional circumstances, i.e. where there is a danger or
risk of danger to the occupiers or owners of the buildings.

2013: Section 19 of the Residential Properties (First-hand Sales)

Ordinance (Cap. 621) (RPO) - Contents of Sales Brochure: DMC and
Property Management Information Required to Be Set Out
With a view to further enhancing the transparency, fairness and consumer protection of the

sales of first-hand residential properties, the RPO came into effect in 2013. The RPO is to “set
out detailed requirements for vendors of first-hand residential properties to comply with in

186 | ACO. (2006) LACO Circular Memorandum No. 56 — Revised Guidelines for Deeds of Mutual Covenant.
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relation to sales brochures, price lists, show flats, disclosure of transaction information,
advertisements, sales arrangements, and the mandatory provisions for the Preliminary
Agreement for Sale and Purchase and Agreement for Sale and Purchase for the sales of first-

hand residential properties”.”®’

The RPO mandates that every sales brochure of both uncompleted and completed first-hand
residential properties shall include a summary of “the latest draft of every DMC in respect of
the specified residential property as at the date on which the sales brochure is printed,” or
otherwise “every deed of mutual covenant in respect of the specified residential property that
has been executed” (this would be applied to completed developments only).

Section 14(2) of Schedule 1 of the RPO requires the sales brochure to contain a summary of the
provisions of the draft DMC or the DMC, as applicable, that deal with the following matters:

(@) the common parts of the development;
(b) the number of undivided shares assigned to each residential property in the development;
(c) the term of years for which the manager of the development is appointed;

(d) the basis on which the management expenses are shared among the owners of the
residential properties in the development;

(e) the basis on which the management fee deposit is fixed; and
(f) the area (if any) in the development retained by the owner for that owner’s own use.

For the sale of completed first-hand residential property, developers must provide, in addition
to the sales brochure, a Vendor's Information Form (VIF) which must set out the amount of
management fee payable for a specified residential property.® For uncompleted property,
prospective purchasers may ask the developer or the estate agents on the availability of
information on the amount of management fee per square foot of the residential property.

2014 - 2015: Public Consultation on Review of the BMO

The HAD conducted a public consultation during 2014 and 2015 to gauge public views on issues
regarding building management including but not limited to large-scale maintenance projects,
the formation of OCs, appointment of DMC managers and their remuneration rate adjustments.

Given significant financial implications in large-scale maintenance projects, it is important that
such projects are properly discussed and endorsed by the majority of owners at OC's meetings.
In this regard, the quorum of the meeting was suggested to be raised from 10% to, say 20%, of
the total number of owners, or the required percentage of shares of votes for the passage of
the resolution was suggested to be raised from 50% to, say 75%.

The thresholds for OCs formation and termination of the appointment of DMC mangers
were proposed to be lowered from 30% to 20% and from 50% to 30% of owners of shares
respectively. Furthermore, it was suggested to limit the appointment of DMC managers to up
to five years.

187 Sales of First-hand Residential Properties Authority (SRPA). SRPA-FAQ-Purchasers.
188 RPQ. Schedule 8 section 1(a).
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With regard to a call for the review of the remuneration level of DMC managers as specified in
the DMC Guidelines, several proposals were made, namely by

e Reducing the ceiling on the remuneration rate of DMC manager for large scale
developments (i.e. more than 100 residential units and parking spaces) by a specified
percentage (e.g. 0.5%) each year, so as to go from 10% to 8% ultimately;

e Increasing the number of tiers of ceiling on the DMC manager’s remuneration with the
ceilings to be set below 10%;

e  Excluding a specified list of expenditure items which do not involve any value-added
services by the DMC manager (e.g. electricity charges, water bills, etc.) from the formula
for calculating the remuneration of the DMC manager; and

e  Providing the owners with a detailed breakdown on how the service fee of the
headquarters/parent company would be apportioned among the developments they serve.

Some further refinements to the proposals were made as a result of the public engagement
exercise conducted in 2017."

2016: Establishment of the Property Management Services Authority (PMSA)
under the Property Management Services Ordinance (Cap. 626) (PMSO)

In 2016, the PMSO came into force to regulate and control the provision of property
management services via a mandatory licensing regime of PMCs and property management
practitioners (PMPs). The PMSA was also established in 2016 under the PMSO to regulate the
provision of property management services and to promote the professional development of
the property management industry.

2020: Proposals on Amendments to BMO and Manager Remuneration
in DMC Guidelines

After gathering opinions from both the property management industry and the public, the
Government has put forward a summary of the legislative amendment proposals and
administrative measures in 2020: '

Large-scale Maintenance Projects

Apart from raising the quorum of OC meeting from 10% to 20% of the owners, it was suggested
that a resolution for a large-scale maintenance project shall only be passed if at least 10% of
the owners or 400 owners, whichever is the lesser, have voted in person.

Formation of OCs

The Government will no longer pursue lowering the percentage of shares from 30% to 20% in
aggregate required for the formation of OCs. In other words, the percentages of shares in

189 Home Affairs Bureau, HAD. (2017) LC Paper No. CB(2)378/17-18(03). Review of the BMO-Proposed Enhancements 2017.
190 HAD. (2020) LC Paper No. CB(2)913/19-20(03). Progress of the Review of the BMO & Related Administrative Measures.
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aggregate required for the formation of OCs stipulated under sections 3, 3A and 4 of the
existing BMO will remain unchanged.”'

Termination of the Appointment of DMC Managers

The existing threshold of a resolution passed by owners holding 50% of the shares as provided
in paragraph 7 of Schedule 7 to the BMO will be retained.

Remuneration of DMC Managers

Instead of amending the BMO, the Government also proposed to amend the DMC Guidelines
to increase the transparency of DMC managers’ remuneration in the following aspects:

e  Breakdown of expenditure items

- To provide a detailed breakdown on how the DMC manager apportioned the
service fee of its headquarters among the developments it serves;

- To exclude expenditure items which do not involve any value-added services by
the DMC manager (e.g. electricity and water charges) from the computation of
its remuneration.

e  Ceiling on the remuneration rate
- To reduce the ceiling.

While some technical fine-tuning of the amendment proposals for the BMO amendment
exercise were put forward for discussion at the Legislative Council in 2020, the amendment
proposals were not proceeded further.

2023: Latest Development

On 3 April 2023, the Home and Youth Affairs Bureau presented a paper for discussion at the
meeting of the Legislative Council Panel on Home Affairs, Culture and Sports, proposing the
amendment bill on the BMO featured on the following four areas:

e large-scale maintenance projects and procurement in general, e.g. the lowering of the
quorum and voting-in-person requirements, so as to increase owners’ participation;

e  Keeping of minutes, e.g. delivering copies of the minutes of meetings on “large-scale
maintenance projects” to owners within 28 days from the date of meetings;

e Accounts and financial statements, e.g. if the annual income or annual expenditure is or is
likely to be more than HK$500,000, the financial statements of the building must be
audited regardless of the number of flats; and

e  Criminal sanctions, i.e. criminal sanctions shall be imposed against non-compliance with
the requirements in relation to the keeping of meeting minutes, tender documents and
proxy instruments.

¥" Home Affairs Bureau, HAD. (2016) LC Paper No. CB(2)1502/15-16(03). Review of the Building Management Ordinance (Cap. 344).
The respondents of the public consultation generally considered the percentages of shares in aggregate required for the formation
of OCs stipulated under the existing BMO appropriate and operate effectively. There is no need to further lower the threshold for
formation of OCs under the BMO so as not to affect their representativeness.
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Appendix 2: How are Management Fees Determined?

Introduction

This Appendix outlines the legal requirements under which the expenses of managing a multi-
owned building in Hong Kong are budgeted, calculated and apportioned between the owners
of the building to work out the level of management fees required to be paid by each owner.

As background information, an owners' corporation (OC) is required to (a) maintain the
common parts and the property of the OC in a state of good and serviceable repair and clean
condition; (b) carry out such work as may be ordered or required in respect of the common
parts by any public officer or public body in exercise of the powers conferred by any ordinance;
(c) do all things reasonably necessary for the enforcement of the obligations contained in the
deed of mutual covenant (DMC) (if any) for the control, management and administration of the
building.

The level of management fees payable by owners varies depending on the location, amenities
available, the age and state of repairs, the size of staff provided for managing common areas
and facilities of the building. From time to time, disputes arise as to whether certain parts of
the building are common parts, the maintenance cost of which is to be shared amongst the
owners. To resolve the disputes, the court ascertains the facts regarding the circumstances of
a particular building and makes a purposive interpretation of the relevant clauses of the DMC.

Preparation of Budget by Property Manager

Under the Building Management Ordinance (Cap. 344) (BMO), the appointed property

manager, in determining the management expenses, is required to:'

(@) Prepare a draft budget setting out the proposed expenditure during the financial year;

(b) Send a copy of the draft budget to the owners’ committee or, where there is no owners'’
committee, display a copy of the draft budget in a prominent place in the building, and
cause it to remain so displayed for at least seven consecutive days;

(c) Send or display, as the case may be, with the copy of the draft budget a notice inviting
each owner to send his comments on the draft budget to the property manager within a
period of 14 days from the date the draft budget was sent or first displayed;

(d) After the end of that period, prepare a budget specifying the total proposed expenditure
during the financial year; and

(e) Send a copy of the budget to the owners’ committee or, where there is no owners’
committee, display a copy of the budget in a prominent place in the building, and cause
it to remain so displayed for at least seven consecutive days.

Where a budget is prepared, the total amount of management expenses payable by the owners
during the financial year shall be the total proposed expenditure during that year as specified
by the property manager in the budget.”® Expenditure is defined to include all costs, charges

192 BMO. Paragraph 1(2) of Schedule 7.
193 BMO. Paragraph 1(1) of Schedule 7.
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and expenses to be borne by the owners, including the remuneration of the property
manager.'*

It is observed that the budget notices prepared by property managers are in a variety of
different formats. Two samples are set out below:

Sample 1: Sample 2:
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Where the property manager has not prepared the budget as required before the start of the
financial year, the total amount of the management expenses for that year shall, until the
requirements have been complied with, deemed to be the same as the total amount of
management expenses for the previous financial year.'

If the property manager revises the budget, the amount that owners shall contribute towards
management expenses shall be adjusted according to the revised budget.™®

If there is an OC and, within a period of one month from the date that a budget or revised
budget for a financial year is sent or first displayed, the OC decides, by a resolution of the
owners, to reject the budget or revised budget, as the case may be, the total amount of
management expenses for the financial year shall, until another budget or revised budget is
sent or displayed and is not so rejected, be deemed to be the same as the total amount of
management expenses (if any) for the previous financial year, together with an amount not
exceeding 10% of that total amount as the property manager may determine.”’

194 BMO. Paragraph 1(8) of Schedule 7.
195 BMO. Paragraph 1(3)(a) of Schedule 7.
19 BMO. Paragraph 1(5) of Schedule 7.
197 BMO. Paragraph 1(6) of Schedule 7.
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If any owner requests in writing the manager to supply him with a copy of any draft budget,
budget or revised budget, the manager shall, on payment of a reasonable copying charge,
supply a copy to that person.’®

Preparation of Budget (Where There Is No Manager Appointed)

Where there is no manager acting under the DMC and the OC manages the building, Part IV
of the BMO applies.” An OC shall establish and maintain a general fund to defray the cost of
the exercise of its powers and the performance of its duties under the DMC and the BMO (such
as for employing security guards and paying cleansing fee) and other outgoings (including any
outgoings in relation to any maintenance or repair work).?® The management committee
("MC") of the OC shall determine the amount to be contributed by the owners to the general
fund. The OC may also establish and maintain a contingency fund to provide for any
expenditure of an unexpected or urgent nature and to meet any payments if the general fund
establish is insufficient to meet them. The amount to be determined by the MC shall be based
upon the annual budget prepared by the MC. In addition, if the amount subsequently
determined by the MC increases by over 50% of the preceding amount, the subsequent
amount should be approved by the OC by a resolution passed at a general meeting.®”" Given
the objectives of the Study as set out in Chapter 1, the Council’s efforts are dedicated to private
residential buildings that engage property management companies (PMCs).

Disputes over Management Fees

If owners suspect that there is excessive charging of management fees, they could review the
management expenses through the following means:

e Owners may try to resolve the disputes by presenting their case to the MC without
involving other parties. Where necessary, provided that the threshold required under the
BMO is met, the owners may request to inspect any bills, invoices, vouchers, receipts or
other documents.?%

e  Owners may request that an owners' meeting be convened to discuss the issue. Where
an OC is formed, the MC chairman shall convene a general meeting at the request of not
less than 5% of the owners for the purposes specified by such owners within 14 days of
receiving such request, and hold the general meeting within 45 days of receiving such
request.

198 BMO. Paragraph 1(7) of Schedule 7.

9 The Hong Kong Legal Information Institute. WONG PUN MAN v. THE INCORPORATED OWNERS OF TUNG FAT BUILDING [1996]
HKLAT 1; (LDBM 113/1995).

200 BMO. Section 20. See also Government Press Release. (11 May 2011) LCQ17: Adjustment of private building management fees.

201 BMO. Section 21(1), Section 21(1A) and paragraph 1 of Schedule 5.

202 Under paragraph 1A(a) of Schedule 6 of the BMO, at the request of at least 5% of the owners, MC should permit those owners or
their appointees to inspect any bills, invoices, vouchers, receipts or other documents referred to in paragraph 1 of Schedule 6 at any
reasonable time.
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Steps to Determine Owners' Contribution to

Step 1: Preparation of budget on expenditure

The Deed of Mutual Covenant (DMC) governs the- obligation, subject to a budget on
proposed expenditure prepared by the property manager under the Building Management
Ordinance (BMO).

Where an _ has been formed, monthly management fees are collected

as contributions to the general fund and contigency fund under the BMO.

Budget on proposed expenditure

Total Total management
management expenses for the
expenses previous financial year

Total
management proposed management management
expenses expenditure expenses expenses for +
the previous
financial year

An amount
not exceeding
10% of that
total amount




Property Management Fees

Step 2: Calculation of contribution amount

The amount to be collected from all owners shall be determined by the
management committee (MC) or the owners' committee if OC is not formed,
subject to the following control/safeguards to owners under BMO:
» Must be based on an annual budget prepared by the MC
» The sums in the annual budget must be, in the opinion of the MC,
reasonably necessary to meet payments

» If the increase is 50% or more than that of the year before, the sum has to
be approved by owners by resolution at a general meeting

Step 3: Apportionment among all owners

Share for each unit is calculated by multiplying the unit's share
(undivided share/management share) by an amount fixed by
the MC in accordance with the DMC

Step 4: Billing

Owners are billed for their share of the
total management expenses, which
cover the monthly management fee,
and in the form determined by the MC




Where necessary, owners may wish to avail themselves of the mediation services available
in Hong Kong.

The Home Affairs Department has set up in the 18 District Offices, District Building
Management Liaison Teams to assist owners and OCs on building management
matters. Such Teams may arrange the provision of voluntary professional mediation
service for them where necessary. The HAD has launched in collaboration with the
Hong Kong Mediation Centre and the Hong Kong Mediation Council the Free
Mediation Service Scheme for Building Management and the HAD will arrange for
professional mediators for parties such as owners, tenants, OCs and PMCs, which
intended to resolve their disputes over building management through mediation.

Furthermore, the HAD has also launched a free Building Management Dispute
Resolution Service, steered by a retired Judge/Judicial Officer serving as the
Convenor, which assists the parties in disputes in the form of a mediation service, in
identifying issues in the dispute, exploring and generating options, and reaching
settlement of the dispute.

Owners can apply to the Lands Tribunal for a ruling on any building management matters
specified in Schedule 10 of the BMO.?®* Amongst other things, the tribunal has jurisdiction
to hear and determine proceedings relating to the calculation or apportionment of any
management expenses or charges.”®*

203 BMO. Section 45.

204 BMO. Paragraph 4(c) of Schedule 10.
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Appendix 3: Respondent Profiles of Property Management
Surveys and Interviews

This appendix expounds on the profiles of the respondents in the face-to-face surveys and in-
depth interviews, as well as profile of owners at different level of participation in property
management activities.

1. Face-to-face Surveys
Owners
The 1,103 owners enumerated in the survey have the following key distributed elements (Chart 55):
e  Aged 50 years old or above (68.6%)
e  Residing in the buildings for more than 10 years (69.1%)
. Educational attainment was secondary or above (78.0%)

e Within the labour force (39.1%)

Chart 55: Distribution of Owners (%)
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The distribution of buildings where owners resided is as follows (Chart 56):
. Buildings with more than 100 units (70.8%)

. Buildings located in New Territories (44.3%)

. Buildings with owners’ corporations (OCs) formed (71.3%)

e  Buildings aged below 50 years (93.2%)

e  Non-single block buildings (59.5%)

. Buildings without facilities or clubhouse (54.2%)

Chart 56: Distribution of Buildings where Owners Resided (%)
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Owners’ Organisations (OOs)
The 96 OOs enumerated in the survey were distributed as follows (Chart 57):
e Around 78.2% were OCs and 21.8% were other forms of O0s.2%®

e Around 52.2% of the respondents were members of OOs and 47.8% were chairmen/vice
chairmen of OOs.

205 Other forms of OOs include Owners Committee and others.
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Chart 57: Distribution of OOs (%)
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Among the OOs, the oldest one was established in 1960 and the latest was in 2016. On average,
the respondent OOs were in operation for about 28 years.

The distribution of buildings managed by OOs is as follows (Chart 58):
° Buildings with more than 100 units (62.0%)

. Buildings located in the New Territories (44.3%)

e  Buildings aged below 50 years (93.2%)

e  Single block buildings (53.1%)

. Buildings without facilities or clubhouse (59.5%)

Chart 58: Distribution of Buildings Managed by OOs (%)
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Base: N=96
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Property Management Companies (PMCs)
The 22 PMCs enumerated in the survey were distributed as follows:
e 66.4% PMCs were not affiliated with the developers of the buildings.

e 92.1% PMCs planned to apply for licences for both PMCs and property management
practitioners (PMPs).

e Managers and executives of the PMCs were required to attain at least tertiary education
or above (50.3%) with property management experience required (26.3%).

e  Frontline staff of the PMCs were required to attain at least secondary education (63.8%)
but no property management experience was needed (64.2%).

As regards the types of services provided by the PMCs, a great majority of PMCs provided
general property management such as caretaking and cleaning (99.0%) and management of
the building environment (99.0%). A slightly lower proportion also rendered services on
building maintenance and repairs (89.2%), management of human resources (83.2%), and
financial and assets management (81.3%). Less than half provided legal services related to
property management (47.4%) (Chart 59).

Chart 59: Types of Property Management Services Provided by the PMCs (%)

General property management I—— 99.0
Management of building environment T 99.0
Building maintenance and repairs I 89.2
Management of human resources I 832
Financial and assets management I 813
Legal services related to property management I 474

Base: N=22, multiple options allowed

Among the PMCs, the oldest one was founded in 1967 and the latest was in 2017. On average,
the respondent PMCs had provided residential property management services for about 26
years in 2020/2021.

The distribution of buildings where managed by PMCs (Chart 60):
° Buildings with more than 100 units (54.0%)

. Buildings located in Kowloon (72.0%)

. Buildings with OCs formed (72.0%)

e  Buildings aged 30 — 49 years (48.4%)

. Single block buildings (69.1%)

. Buildings with facilities or clubhouse (66.4%)
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Chart 60: Distribution of Buildings Managed by the PMCs (%)
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2. In-depth Interviews

The distribution of the buildings in the in-depth interviews is as follows:
Table 16: Profiles of Owners, OOs and PMCs by Categories

Number of Respondents

Owner 00 PMC
Total number of respondents 20 20 2
By building age
0 —29 years 6 6 1
30 - 49 years 13 10 1
50 years or above 1 4 -
By flat size
20 — 39 square metre (sq. m.) 7 = =
40 - 59 sg. m. 10 = =
60 sg. m. and above 3 - -
By number of blocks
Single-block buildings 6 9 1
Non-single block buildings 14 1 1
By number of units
Buildings with < 20 units 1 = 1
Buildings with 21— 100 units 6 8 1
Buildings with > 100 units 13 12
By type of OO
Buildings with OCs 13 15 2
Buildings with Owners’ Committees/MACs 7 5 =
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3. Profile of Owners at Different Level of Participation

The analyses below further look into the distribution of owners at different levels of
participation based on their age, education level, employment status, years of residence at the
property, and the building age. Some observations are as follows:

I. Distribution within Each Age Group

e In general, most owners were not actively involved in the property management matters
across all age groups as shown by the high “quasi-participatory” rates (41.3% — 60.6%) and
“non-participatory” rates (24.1% — 35.7%).

e Across the board, the younger the owners’ age, the higher was the "quasi-participatory”
rates, ranging from 60.6% for the group “18 — 29 years old” to 41.3% for the group “65
years old or above”.

e The age groups “50 — 64 years old” and “65 years old or above” had higher proportion of
owners who were classified as “participatory” (23.5% and 23.0% respectively). It can be
interpreted as these veteran groups having more knowledge, experience, and time
(especially for retirees) would be more willing to involve in the day-to-day property
management matters.

e Itis worth noting that the group “65 years old or above” had the highest portion of both
“non-participatory” and “participatory” owners among all the age groups. This implies
that this group of elderlies who have more autonomy to choose how to spend their time
is comparatively more likely to go for either of the two extremes (Chart 61).

Chart 61: Distribution of owners with different level of participation within each age group (%)
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241 259 235 26.0 230
15.4 19.7
18 - 29 years old 30 - 49 years old 50 - 64 years old 65 years old or above
Participatory Quasi-participatory Non-participatory
Base: N=1,103

Il. Distribution within Each Segment of Educational Attainment

e The higher the education level, the higher was the "quasi-participatory” rates, ranging
from 56.8% for the group “post-secondary education or above” to 31.1% for the group
“primary education or below". In contrast, the “non-participatory” category was made up
mainly of owners with “primary education or below” (51.4%) to “post-secondary education
or above” (20.7%). It might indicate that owners with higher education level involve in
property management activities which concerned their rights and benefits, whilst owners
with lower education level might not have the knowledge and time to handle property
management activities.
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e The groups with "secondary education” and “post-secondary education or above” had
higher proportion of owners classified as “participatory” (23.7% and 22.5%), as compared
with owners with “primary education or below” (17.5%) (Chart 62).

Chart 62: Distribution of owners with different level of participation within each education level group (%)
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Base: N=1,103

lll. Distribution within Each Employment Status Group

e In general, all groups of economic activity status showed the same pattern with high
"quasi-participatory” rates (42.4% — 56.2%), followed by “non-participatory” (23.4% -
34.1%), but low “participatory” (18.6% — 24.0%).

e The group “labour force” had the highest proportion of owners classified as “quasi-
participatory” (56.2%). Being engaged with work, this group might not have spare time for
active participation in property management activities.

e Compared to other groups, owners in the “retired” and "homemakers” groups had higher
proportion classified as “participatory” (23.5% and 24.0%), which might be due to the fact
they had more chances to come across the day-to-day issues in the property, as well as
more time to voice their opinion to the PMCs (Chart 63).

Chart 63: Distribution of Owners with Different Level of Participation within each Employment Status
Group (%)
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IV. Distribution within Each Segment of Years Residing in the Building

e A similar pattern with high share of “quasi-participatory” category (43.2% — 60.3%),
followed by “non-participatory” (26.2% — 31.8%), and relatively low “participatory” (13.5% —
25.0%) was found across all residing years.
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e The proportion of owners classified as “participatory” generally rose with years of residing
in the buildings from 13.5% (< 5 years) to 25.0% (5 years or longer).

e The proportions of owners who were classified as “non-participatory” among all year
groups were very similar at around 26.2% to 31.8% (Chart 64).

Chart 64: Distribution of Owners with Different Level of Participation within each Residing Year Group
(%)
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V. Distribution within Each Segment of Building Age

e Owners from all building age groups again were more likely to be “quasi-participatory”
(44.1% - 52.7%).

e Owners' level of participation increased with the age of the building. Much fewer
"participatory” owners were found in buildings with 0 - 29 years of age (15.6%), while
owners were more “participatory” in buildings aged 30 — 49 years (27.7%) and 50 years or
above (28.1%). Such trend could be due to the increasing need for repair and maintenance
expenses from owners when the buildings age.

e Similarly, the portion of “non-participatory” owners decreased with increasing building age,
from 31.7% for buildings aged 0 — 29 years to 20.6% for 50 years or above (Chart 65).

Chart 65: Distribution of Owners with Different Level of Participation within Each Segment of Building
Age (%)
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	Abbreviations
	The following table was captured from the AP’s Certificate of the SD, which showed how undivided shares and management shares for different residential flats were derived (Table 3).
	 In Victoria, the developer must convene the first meeting of the OC within six months of registering the plan of subdivision which provides for the creation of an OC.
	 In Singapore, the first AGM must be convened within one month after the end of the initial period (maximum duration of initial period is 12 months) or six weeks after the developer receives a written request from the subsidiary proprietors (purchase...
	 In Taiwan, the developer must convene the first owners’ meeting within three months after both the ownership percentage and total number of owners of the building have reached over 50%.
	 In Singapore, Section 68(1)(a) of the BMSMA states that a manager cannot canvass for proxy votes relating to any election of members of the council of a management corporation or the executive committee of a subsidiary management corporation (as the...
	 The Mainland in general adopts the Property Management Regulations, in which Chapter 6 states that whenever the regulations are violated under various specified situations, the relevant local government authority shall recover the misappropriated fu...
	 In Taiwan, sections 50 and 51 of the Condominium Administration Act Building Administration Division states that if the manager or its staff violates any licensing requirements, the authority may at any time terminate its employment and impose a pen...
	 To convene the first owners’ meeting; and
	 To take care of property management matters for a limited time.  In Victoria,142F  the developer as the initial owner must act honestly, in good faith and with due care and diligence in the interests of the OC, and take all reasonable steps to enfor...
	 Propose an OC annual budget that is unreasonable or unsustainable;
	 Vote on OC resolutions relating to defects in or on a building on the plan of subdivision;
	 Designate as a private lot what normally would be common property or services; or
	 Receive any payment from an owners corporation manager (akin to PMC in Hong Kong) in relation to that manager’s contract of appointment.
	In Shenzhen152F  where the property management fees are spent, apportionment of fees charged to each owner and the owners’ funds balance must be disclosed to all owners on an online platform every quarter.
	In Singapore, under BMSMA, upon a written application from the owner, mortgagee, their representatives or prospective owner, the management corporation is required to provide its records to the requesting party.
	In Taiwan,153F  apportionment of fees charged to each owner and the owners’ funds balance must be disclosed.  However, the regulation did not define how regularly the information shall be provided.
	 Termination of the owners corporation manager appointed by the developer prior to the first OC meeting at the first AGM;
	 A maximum term of three years of appointment of the owners corporation manager; and
	 The duration of the developer’s fiduciary duties owed to the owners is extended from five years to 10 years.
	 Transparency on charges: the use of a standardised form for the invoicing of service charges, which clearly identifies the individual parts that make up the overall charge.  It should be clearly identified where commission has been paid to the manag...
	 High one-off bills for major works: a threshold of £10,000 per unit owner should be established above which major works should only proceed with the explicit consent of a majority of leaseholders in the building; and
	 Informed decisions by consumers: the leasehold property particulars prepared by estate agents must state the current level of the property management fees.  Such requirement is included in the Property Ombudsman’s Code of Practice for Residential Es...
	In Hong Kong, information on property management fee is exclusive to owners.  To inspect the related bills, invoices, vouchers, receipts and other financial documents, an owner has to go through a tedious process.
	In contrast, in other markets, persons other than the owners may have the right to inspect.  For instance, potential property buyers in Victoria can, upon payment of a fee, inspect the OC certificates which contain various information of the developme...
	Table 15: Regulatory Framework for Multiple Ownership Property Management in Hong Kong and Selected Markets
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