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The Council has consistently advocated for legislative reform and/or the establishment
of industry codes of practice and measures to strengthen the legal rights and remedies
available to consumers. It does this by conducting studies on topical issues of consumer
interest from a legal perspective, and by making carefully drafted recommendations in
response to the Government'’s consultation exercises. Over the decades, these efforts
have resulted in numerous amendments to current laws or the introduction of new
legislation, and ensured that consumer protection remains firmly in the minds of all parties
involved.

re—HEZBBERENELR/XHETEERTR LSS IREEE FRERNE - Kl &
SHHUEEE BN B HEEMNARMBZEETERMT TAEBRFNEALFREFENEZR A2
THERTHENBSHESEENRR  ERERZRRIT AN L BREBEIELUREEES
BHER/CHE-

(IBIEXFRE) MARBE

£ 2021 F 10 B> AEHE (RINEERRE)
Mime BERE2EAHETBREIMNEN

Purchase of Properties Outside Hong Kong —
A Study on Enhancing Consumer Protection

In October 2021, the Council released the study report titled “Purchase
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of Properties Outside Hong Kong - A Study on Enhancing Consumer
Protection”, in which recommendations were made to strengthen the
regulation of sales of properties situated outside Hong Kong (“POH")
for the betterment of consumers purchasing non-local properties. The
Council's work coincided with the upsurge of POH-related complaints
and Consumer Legal Action Fund (CLAF) applications received by the
Council in 2021 arising from the failure of 2 property developments in
Thailand and Zhuhai.

The Council researched into the changing dynamics of the POH market
in recent years; reviewed related consumer complaints received and
handled by the Council; commissioned a survey of POH advertisements;
analysed the unscrupulous trade practices and consumer-related
issues thus identified; engaged with various stakeholders (including
the statutory and regulatory bodies and 2 major estate agencies)
to exchange views; and conducted mystery shopping exercises to
20 traders. The following key areas of concern were identified:
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(1) The lack of licensing requirement for estate agents dealing with
POH exclusively and vendors;

(2) No cooling-off period for purchase deposits, reservation fees or
deposit protection mechanisms in place;

(3) Insufficient regulation of advertisements; and
(4) Undesirable trade practices.

The Council, after thoroughly considering various stakeholders’ views
and based on the findings of the report, recommended that:

(1) All estate agents and salespersons who engage in the sale of
first-hand residential POH are required to be licensed under the
Estate Agents Ordinance ("EAQ");

~
>

The existing statutory duties concerning the provision of
information to purchasers and the regulation of advertisements
under the EAO be imposed on estate agents and salespersons
who engage in the sale of first-hand residential POH,;

(3) Specific information be provided to the potential purchasers,
and the content of the advertisements be further regulated;

(4) A cooling-off period of not less than 7 days for reservation fees
be introduced; and

(5) Upon a reasonable time after implementation of the above
4 recommendations, a review be carried out on the necessity
to impose a mandatory requirement that all sales of first-hand
residential POH be conducted through licensed estate agents/
salespersons.

Following publication of the study report, the Council met with various
estate agencies associations to exchange views. Positive feedback was
received on the requirement for agents engaged in marketing of POH
to be licensed. The Council hopes that the release of the study would
stimulate constructive discussions among all relevant stakeholders
and the public, and that its recommendations could gain the support
of the Government and the relevant public authorities. The Council will
continue to advocate the topic.
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Recommendations and the Way Forward - POH

Focus on First-Hand Residential POH [
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Submission to the Department of Justice —
Consultation Paper on the Mainland Judgments
in Civil and Commercial Matters (Reciprocal
Enforcement) Bill and the Mainland Judgments
in Civil and Commercial Matters (Reciprocal
Enforcement) Rules

In December 2021, the Department of Justice (DOJ) issued a consultation
on the Mainland Judgments in Civil and Commercial Matters (Reciprocal
Enforcement) Bill (“Bill") and the Mainland Judgments in Civil and
Commercial Matters (Reciprocal Enforcement) Rules (“Rules”). The Bill
and the Rules seek to implement in Hong Kong the “Arrangement on
Reciprocal Recognition and Enforcement of Judgments in Civil and
Commercial Matters by the Courts of the Mainland and of the Hong
Kong Special Administrative Region” signed by the Mainland Supreme’s
People Court and Hong Kong Government in January 2019 (“2019
Arrangement”). In 2018, the DOJ issued a consultation on the 2019
Arrangement in which the Council provided submissions.

Prior to the 2019 Arrangement, only monetary judgments on disputes
arising from commercial contracts that provide for exclusive jurisdiction
of the Hong Kong or designated Mainland courts may be registered
for the purpose of enforcement in the other jurisdiction. The 2019
Arrangement expands the scope of judgments that may be registered
to include all judgments of civil and commercial nature, whether in
contract or tort and whether for monetary and/or non-monetary relief,
save for a few exceptions relating to IP and unfair competition claims.

The Council’s submissions were made to reflect principles and
considerations which were of concern to consumers. The Council took
into account the consideration that, in the majority of consumer claims,
monetary relief is probably the most common form of relief sought.
Whilst some transactions may involve substantial amounts, many claims
are relatively modest. As such, consumers should be able to pursue
registration of judgments by means and under circumstances that are
most cost-effective and expeditious, including doing so in person rather
than through lawyers.
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The Council considered that the Bill and the Rules reflect the reciprocal
enforcement mechanism under the 2019 Arrangement. Nonetheless,
the Council gave various suggestions on improving the ease of
understanding and application of the mechanism to reduce the risk of
delay and consequential cost in the registration process. In particular,
whilst the Rules require proof of the nature and effectiveness of a
Mainland judgment by means of a Mainland court certificate, the Council
submitted that other documentary evidence should be considered in
light of recent case authority. The Council also suggested that the DOJ
works with the Mainland judiciary to provide guidance for local Mainland
courts which may not be familiar with the 2019 Arrangement, as well
as more efficient means of service of documents in the Mainland. It is
considered that these measures would enable consumers to pursue
a registration application more quickly and cost-effectively within the
agreed framework.

In addition, the Council proposed that the Bill should clarify that a
judgment creditor should be able to pursue a winding up or bankruptcy
petition against the trader without the need for prior registration. In the
Council's experience, consumer claims may be modest on one hand
and the trader may not have identifiable assets on the other such that
the only practical course of redress would be to pursue a winding up or
bankruptcy petition.
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