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The Council has been a long-time champion of industry codes of practice and legislation to protect
the rights of consumers. It regularly conducts studies on consumer protection issues from a legal
perspective, making carefully drafted recommendations to the Government. Over the decades,
these efforts have resulted in numerous amendments to current laws or the introduction of new
legislation, and ensured that consumer protection remains firmly in the minds of all parties involved.
During the year under review, the Council made submissions to the Law Reform Commission (LRC)
in response to its recommendation to permit outcome-related fee structures for arbitration. It
was unfortunate, however, that the bill for mandating a cooling-off period for consumer contracts
relating to fitness and beauty industries, which has long been advocated by the Council and was
scheduled to be presented to the Legislative Council in early 2020, was postponed owing to the
drastic deterioration of business environment caused by social unrest and the COVID-19 pandemic.
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Submission to the Law Reform Commission —
Consultation Paper on Outcome-Related Fee
Structures for Arbitration (“ORFS")

In December 2020, the LRC issued a consultation paper on ORFS. It
recommended that the relevant legislation should be amended to permit
lawyers to use ORFS for arbitration cases taking place both in and outside
Hong Kong. As consumer disputes usually involve relatively smaller
amounts than commercial disputes, consumers have a tendency not
to use arbitration as a means for resolution. Nevertheless, for disputes
relating to higher-value goods and services, as well as customised
products, consumer arbitration could be a useful option. The Council
made submissions that reflected principles and considerations known to
be of concern to consumers, but refrained from commenting on the LRC's
technical recommendations for legal practitioners, believing that the
input on such matters is best left to the expertise of the Law Society and
the Bar Association.

In the main, the Council supported the LRC's recommendations that
lawyers should be permitted to use ORFS to enhance accessibility to
legal services in a reasonable and affordable way, and that consumers
be allowed to make informed and varied choices, so long as sufficient
safeguards were in place to protect them. The Council stressed that such
safeguards would include legal professionals adhering to their own codes
of conduct, and being totally clear and transparent in explaining the
terms and conditions of ORFS to their clients. The Council also favoured
necessary amendments to the relevant professional guides and codes
of conduct to achieve this outcome. Furthermore, the Council supported
the placing of an appropriate cap on legal professionals’ reward from the
outcome of arbitration, taking into account consumers'’ expectations that
the process would be affordable with a proportionate return.

In addition, the Council advocated for a mandatory cooling-off period for
consumers entering into an ORFS contract. This is in line with the Council's
consistent view that a mandatory cooling-off period for consumer
contracts in general would prevent unscrupulous traders from using
undesirable trade practices or high pressure to induce the buyers to
enter into such contracts. The Council did not object to legal practitioners
charging separately for work done in relation to separate but related
aspects of the arbitration, as this would offer consumers more options
and flexibility when their cases were being handled. As to whether
personal injury claims should be treated differently from other claims in
arbitration, the Council was of the view that consumer arbitration could
increase in the long run and the market would constantly evolve, so it was
important that such a decision should be reviewed from time to time.
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