ADVANCING LEGAL PROTECTION

FOR CONSUMERS
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and welfare of consumers.

Consumers are better protected if their rights are stipulated in law or codes of
practice and in this regard the Council advances legal protection for consumers
by submitting views to the Government and other relevant bodies regarding
legal developments, regulatory regimes and codes that may affect the position
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Submissions on Legal Protection

During the year under review, the Council made five submissions
to enhance legal protection of consumers to the Government and
relevant bodies on matters relating to the legislative proposal
to encourage making of apologies, legal protection rendered to
consumers as unsecured creditors, and third party funding for
arbitration. The Council also commented on the draft code of practice
for pharmaceutical manufacturers and authorized persons.

Consultation on the Draft Code of Practice for Licensed
Manufacturers and Registered Authorised Persons

In its submission to the Pharmacy and Poisons Board, the Council was
supportive of the objectives of the Draft Code to ensure the entire
manufacturing process of pharmaceutical products in Hong Kong
would meet public expectations of safety and that the products would
meet consumer expectations of efficacy.

To better achieve these objectives, the Council suggested addition of a
requirement for licensed manufacturers to manage the transportation
process of pharmaceutical products, as well as a requirement for
timely reporting of any suspected and proven serious adverse drug
reactions to the Drug Office. The Council also proposed that the
exact requirements for an individual to be eligible for registration as
an Authorised Person, for example professional qualifications and
minimum years of experience, should be clearly specified. Besides, the
Council suggested that a licensed manufacturer should have more than
one Authorised Person so as to ensure no interruption or disruption on
compliance with the Code in the manufacturing process.
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Consultation on Enactment of Apology Legislation

In response to the two rounds of consultation on enactment of the
Apology Legislation during the reporting period, the Council made
two submissions in support of the proposed legislation, clarifying
the legal consequences of apology making and encouraging apology
making in circumstances where such apology can facilitate amicable
settlement of disputes. The Council agreed with the recommendation
that the proposed legislation should take the form of a standalone
piece of legislation, specifying also that an apology shall not affect any
insurance coverage available to the person making the apology.

Based on its experience in handling consumer complaints, the Council
suggested that statements of fact in connection with the matter in
respect of which an apology has been made should be treated as part
of the apology and protected as such. However, flexibility should be
retained in the interest of securing justice by giving the Court the
discretion to admit such statements of fact as evidence against the
maker of the apology in appropriate circumstances.

Submission on Companies (Winding up and Miscellaneous
Provisions) (Amendment) Bill 2015

Whilst appreciating the underlying objective of the legislative proposals
to facilitate more efficient administration of the winding up process and
enhance protection of creditors through streamlining and rationalising
the winding up procedures, the Council invited the Bills Committee of
the Legislative Council to give due consideration to the vulnerability of
consumers as unsecured creditors in the event of corporate insolvency of a
retail merchant. Being part of the class of unsecured creditors, consumers
are more likely to recover nothing or only a tiny fraction of proceeds when
the realised assets of the insolvent company are distributed. Unlike lenders,
suppliers or investors, consumers lack the means to assess the financial
viability of the retail merchant and are not in a position to negotiate for
terms that mitigate default risk or to acquire insurance against such risk.

The Council suggested that the position of consumers could be moved
up on the list of creditors so as to lessen the inequality between
consumers and other unsecured creditors in terms of bargaining power
and access to information.

Consultation on Third Party Funding for Arbitration

In general, the Council agreed that the Arbitration Ordinance should
be amended to permit third party funding for arbitration taking place
in Hong Kong, as long as it might serve the purpose of enhancing the
rights of consumers to access for justice.

The Council believed that third party funding might encourage
consumers who are under financial constraints to use arbitration to
resolve disputes with traders, which in turn can reinforce the role of
arbitration as a form of access to justice in consumer protection. The
Council considered it pivotal to have clear and high ethical and financial
standards for third parties providing funding to parties to arbitration.
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