Improving Legal Protection
JIN it 7 A R i O

WHY THIS IS IMPORTANT

Consumers’ legal rights should be protected by law. We
kept abreast of developments in the law that may affect
consumers’ positions and welfare as users of goods and
services. Also we took all the initiative to improve and protect
consumers’ legal rights by submitting our views in that regard

to the Government and relevant bodies.

WHAT WE HAVE DONE

Regulation on the Property Management
Industry

The Council responded to the public consultation of
the Administration regarding regulation on the property

management industry.

The Council supported the proposal to establish a mandatory
licensing regime for the property management industry,
which could regulate the discipline, raise the professional

standard and promote the development of the industry.

It was agreed that the proposed regime should encompass
both the corporate and individual levels. It would be worth
considering, the Council opined, that the proposed regime
should take the form of multi-lier licensing, while noting that

the impact of which had yet to be assessed.

The Council opined that a transition period for the
introduction of the proposed regime was necessary for
the property management companies and practitioners to
prepare themselves for fulfilling the licensing requirements,
but should not take long. It further urged the Administration
to provide, in any event, incentives to property management

practitioners for professional self-development.

Submission on the Proposed Legislative

Amendments to Eradicate Pyramid Schemes
The Council welcomed the recommendation to expand the
existing prohibition under the Pyramid Selling Prohibition
Ordinance to cover pyramid selling schemes irrespective of
(i) whether or not the schemes involved the selling, licensing,
leasing, supply or provision of any goods, services, rights

or interest and (ii) whether or not these transactions were
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conducted by a participant, a scheme operator or any person

under such scheme.

Given that the social harms caused by the operation of the
schemes could be enormous, the Council supported the
proposal to increase the current maximum penalty under the
Ordinance. The Council also supported the recommendation
of making it an offence for participation in the schemes. It
appeared to the Council that the attributes of the proposed
participation offence were sufficiently specific and narrow to

prevent an innocent participant from being convicted.

Report on Public Consultation on Review

of the Personal Data (Privacy) Ordinance
(“PDPO”)

The Council was pleased to find that the way forward
proposed by the Administration in the above Report were
substantially in line with the Council’s views made during
the public consultation. That said, the Council invited the
Administration to review some of its position enunciated in
the Report to afford even better personal data protection to

consumer under the PDPO.

The Council called for replacing the “opt-out” regime under
s.34 of PDPO with an “opt-in” regime for the use of personal
data for direct marketing purposes. Explicit consent of the
data subject should be obtained prior to any use of his/
her data for such purposes. It was submitted that an opt-
in regime would be more likely to represent a true consent
of consumer and generally more able to alleviate concerns
about deceptive practices. It would also be more effective in
addressing the problems arising from the use of personal data
in direct marketing, such as nuisance caused by unsolicited
calls. As a transitional arrangement before an opt-in regime
was put in place, a territory-wide central do-not-call
register might address the nuisances caused by unsolicited

telemarketing calls.

It was also submitted that sale and disclosure of personal data
without the consent of the data subject should be made an
offence. And, the consent referred to must be the opt-in one

given by the data subject explicitly.

The Council also sought clarification as to the legal
consequences of breaching the conditions for exemption
from Data Protection Principle 3 for Transfer of Personal Data

in Business Merger or Acquisition.
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It was the concern of the Council that the proposed voluntary
privacy breach notification system might not be adequate.
Therefore, as submitted, a mandatory requirement should
be imposed on data users to notify the affected individuals
as soon as possible whenever there was a security breach
which was likely to lead to or had led to leakage of personal
data, so as to enable them to take appropriate remedial or

precautionary steps.

As regards sensitive data such as biometric data, identity
card number, health-related record, the Council urged the
Administration to seriously consider taking forward the

proposal to introduce more stringent protection.

The Council is of the view that the proposal for making
repeated contravention a data protection principle on the
same facts an offence is not supported by justification and
should not be taken forward. Nevertheless, the Council
supported the proposal that heavier penalties should be

imposed on repeated non-compliance of enforcement notice.

While making no objection to the proposal that the Privacy
Commissioner be empowered to provide legal assistance to
aggrieved data subjects and conduct criminal investigation,
the Council reiterated its position that the Department of

Justice should remain to take charge of prosecution.

Submission on the Consultation Paper

on Legislation to Enhance Protection for
Consumers Against Unfair Trade Practices
The Council welcomed the recommendations made in
the said Consultation Paper which had to a large extent
responded positively to the Council’s Report entitled “Fairness
in the Marketplace for Consumers and Business” published in
2008.

While reiterating its call for introduction of a piece
of comprehensive legislation addressing unfair trade
practices, the Council understood that the proposed legal
reform which included extending the scope of the Trade
Descriptions Ordinance to cover services, conferring
concurrent jurisdictions to Telecommunications Authority
and Broadcasting Authority to enforce the proposed trade
practice provisions, and giving consumers a private right to
sue for contravention of those provisions would be a quick
and expedient approach to combat the unfair trade practices

that have aroused grave concerns.
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Nevertheless, the Council urged that unfair trade practices
regarding property transaction and unfair terms in standard
consumer contracts should not be overlooked. They should

be addressed duly through further legal reform.

It was submitted that the proposal of mandatory cooling-off
periods, though welcomed, was too narrow in scope. It was
confined only to the sale of timeshare rights and long-term
holiday product and the consumer transactions concluded
during unsolicited visits to consumer’s home or places of
work. The Council strongly suggested that the proposal
should be extended to consumer contracts with prepaid

arrangements.

At the time of writing this report, the Government revised
the proposal. It further proposed that mandatory cooling-
off periods be imposed on contracts, involving goods and/or
services with a duration of not less than six months, while the
two types of transactions covered by the original proposal
should remain to be subject to cooling-off arrangements

irrespective of their contract duration.

Submission on the Legal Practitioners
(Amendment) Bill 2010 - Limited Liability
Partnership for Legal Practice

Having expressed its views on the introduction of limited
liability partnership (“LLP”) for legal practice in Hong Kong
in the preceding year, the Council made submission on the
said Bill which provided for the introduction and regulation

of this new business model.

The Council reiterated that it would not oppose the
introduction of LLP for legal practice provided that consumer

interest would be sufficiently safeguarded.

Support was expressed for the proposed provision excluding
from the protection of limited liability a LLP partner who
knew or ought reasonably to have known of the default of
any other party at the time of its occurrence, and failed to
exercise reasonable diligence to prevent its occurrence.
The Council also welcomed the proposed provisions
preserving property of a LLP to meet its liabilities and limiting
the protection of limited liability to a partner who was a
member of a LLP when the claim arose and where the client
concerned knew or ought reasonably to have known that the

partnership was a LLP at that time.
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To facilitate a layman consumer to enforce his/her rights to
seek redress against a LLP, the Council suggested that a direct
and express provision clearly spelling out the liability of a LLP
should be embodied in the Bill.

The Council recognised that the Professional Indemnity
Scheme did render certain protection to consumer of a LLP in
certain circumstances. But the statutory indemnity limit might
not be adequate in view of the change of circumstances.
Therefore, the Council suggested that it should be reviewed

on a regular basis.

Report of the Working Group on Mediation

In response to the above Report, the Council expressed
support to the use of mediation in dispute resolution.
It proposed the ways it might promote awareness and
understanding of the general public regarding the role

mediation could play in resolving consumer complaints.

The Council noted that mediation had been applied to
certain types of disputes. Given the merits of mediation, the
Council supported the recommendation to organise pilot
schemes for other types of disputes which may be suitable
for mediation such as disputes in the workplace, land use and
re-development. It also shared the view of the Report that
promotion of mediation should be launched by a three-stage

approach with multi-pronged tasks.

It was appreciated that training and accreditation of mediators
supported by a robust disciplinary mechanism were the
keys to the assurance of the quality of mediation service. In
this regard, the Council submitted that a single mediation

accrediting body should be established.

A standardised Code of Conduct was also a means to assure
quality of mediation service. It should be widely promulgated

and enforced by a robust complaint and disciplinary process.

The Council also emphasised that transparency and
accessibility of information should be afforded to users of

mediation to help them make informed choice.

The proposal to establish a proper legal framework for
mediation was welcomed as it would provide a good
platform for further development of mediation in Hong Kong.
Nevertheless, the Council emphasised that such a legal
framework should not hamper the flexibility in the process of

mediation.
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Land Titles Ordinance

The Council submitted its views to the Land Registrar in
regard to the Law Society’s stance on the proposed changes
to the rectification and indemnity arrangements under the

Lands Titles Ordinance.

It was submitted that the mandatory rectification rule would
defeat the very purpose for which a title registration system
sought to achieve. Therefore, the Council supported the
mechanism of immediate indefeasibility with discretion being
given to the court in very limited circumstances to rectify the

register in favour of an innocent displaced owner.

In case the mandatory rectification rule was to be retained,
the Council agreed that there should be exceptions to the
rule. The Council gave its views on the three exceptions

proposed by the Administration.

As regards indemnity, the Council reiterated that it should
cover pre-conversion fraud. While the proposed cap of
HK$30 million was considered enough to cover most
consumer transactions, it was proposed that it should be

reviewed from time to time.
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