Improving Legal Protection.
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WHY THIS IS IMPORTANT

Consumer rights should be protected by law. The Council kept
abreast of developments in the law that may affect consumers’
positions and welfare as users of goods and services. Also we
took all the initiative to improve and protect consumers’ legal
rights by submitting our views in that regard to the Government
and relevant bodies.

WHAT WE HAVE DONE
Report on Unfair Terms in Standard

Form Consumer Contract
The Council prepared a report on the unfairness of certain

terms that might be found in some local standard form
consumer confracts. The Report gave a detailed analysis on
the unfairness with a number of examples of terms which
contravene the requirement of good faith and/or cause
significant imbalance in the contractual rights and obligations
of the parties to the detriment of the consumers. The examples
include, inter alia, terms that exclude or limit supplier’s
legal liability for personal injury of consumer resulting from
the negligence of supplier which are in fact void under the
law, and that give the supplier unilateral right to vary terms
generally without specifying a valid reason. The Report also
made recommendations to rectify the unfairness, arising from
the terms and conditions stipulated in the consumer contracts.

To illustrate further, the Report proposed, with the beauty
services as the subject industry, a set of guidelines on drafting

standard form consumer contracts and a sample contract.

The Report has been published shortly after the reporting period.

Pyramid Schemes Prohibition Bill

In its submission, the Council expressed support to the Bill as
it positively responded to the Council’s call for plugging the
loopholes of the then Pyramid Selling Prohibition Ordinance.
The Council appreciated the following improvements proposed
by the Bill to the regulatory regime of pyramid schemes,
namely:
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a) to expand the regulatory regime to all pyramid schemes
regardless of whether they involve any marketing of goods
or services;

b) to enhance the clarity of the statutory definition of ‘pyramid
scheme’;

c) to spell out the principle that substance rather than form
will count in determining whether a business is a pyramid
scheme, and thus tackles evasion of the prohibition by
trickery or disguise;

d) to give guidance for determining ‘whether the participation
is entirely or substantially induced by the prospect held
out to the new participant of entitlement to a recruitment
payment’, which is the key element of pyramid scheme;

e) to strengthen the sanction by imposing criminal liability on
a participant  who has induced or attempted to induce
another person to participate in the scheme;

fl to forestall the tactics of evasion by imposing personal
liability on the management of the schemes; and

gl to empower the court to award compensation to victim
of a scheme offence and thus take the burden of
expensive litigation from him who may simply recover the

compensation ordered as a civil debt.

The Bill was passed on 7 December 2011 and the Ordinance

so enacted came into effect on 1January 2012.

Personal Data (Privacy) (Amendment)
Bill 2011

The Council welcomed the Administration’s initiative to
strengthen the protection of data subjects as regards use or
provision of personal data for direct marketing and sale of
personal data. However, the Council found it unsatisfactory
that under the Bill data subjects would be presumed to have
consented to the said use, provision or sale, if they do not
indicate objection in writing within the prescribed period. The
Council submitted that express consent should be obtained
from data subjects for the said use, provision or sale because
such consent would be genuine.

The Council noted that the Bill required data users to provide
a facility without charge through which data subjects may
indicate in writing to the data user whether they object to the
intended use or provision of their personal data for direct
marketing or the infended sale of the data. However, there
was no requirement that such a facility shall be reasonably

accessible. The Council expressed concern that a data subject
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might be hindered from exercising his right to object by an
unreasonable response facility.

The proposed prohibition on disclosure of personal data
without data subjects’ consent was welcomed. The Council
was also supportive of the proposed assistance to aggrieved
data subjects to question the data user and to seek
compensation from the data user through legal proceedings
The Council believed that legal assistance to aggrieved data
subjects might help the establishment of legal principles
regarding personal data protection.

The Draft Mediation Bill

The Council regarded the Draft Bill as a significant step towards
the setting up of a good platform for further development of
mediation in Hong Kong. In its submission, the Council made
a number of suggestions for improvement to the Draft Bill, for

instance:

a) that agreement to mediate through electronic
communications should be included in the definition of
‘agreement to mediate’;

b) that mediator should be required to be accredited
because untrained and non-accredited mediators not only
risk harm to the consumers they serve, but also the public
confidence in mediation service;

¢ that a fair balance should be sought between the policy
promoting effective mediation by requiring confidentiality
and administration of justice, by providing for further
exceptions to confidentiality of mediation communications;

d) that the hearing of the leave application for admitting a
mediation communication or part of it as evidence should
be heard in chambers;

e) that it should be provided that a person, before accepting
an appointment as mediator, shall make reasonable
inquiry to determine whether there are any known facts
that are reasonably considered to be likely to affect the
neutrality or impartiality of the mediation; and disclose
any such known fact to the mediation parties as soon as
practicable. If the person becomes aware of such a fact
subsequent to the acceptance, he also has to disclose it
as soon as practicable. Given that neutrality may be at
risk, the person shall not accept or shall discontinue the
service as a mediator unless the mediation parties agree

otherwise.
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Public Consultation on the Legal,
Privacy and Security Framework for
Electronic Health Record (eHR) Sharing

The Council acknowledged that an effective eHR Sharing
System may enable more timely treatment and diagnosis,
reduce duplicative diagnostic tests and data collection; and
thus, improve not only the personal care of patients but also
the healthcare standard of the community at large.

Healthcare data security, as submitted by the Council,
would be a primary concern of both patients and healthcare
providers. Therefore, it would be appropriate to give them
a choice to abstain from joining the proposed eHR Sharing
System until they have confidence in its protective measures
and mechanism. In this connection, the Council endorsed
the proposal that patients and healthcare providers would
participate in the proposed System on a voluntary basis.

Given the sensitive nature of healthcare data, the Council
also supported the proposal that healthcare providers would
be required to obtain the express and informed consent of
patients for uploading their data and getting access to the their
eHR.

In principle, the Council was supportive of the prudent,
restrictive and patient-oriented approach adopted by the
proposed System. The Council agrees that a reasonable
balance should be struck between protection of patients’ data
privacy and clinical needs of healthcare providers to access
and share patients’ health data for delivery of healthcare
services, while maintaining the professional standard of
healthcare. The Council endorsed the proposed provision of
‘substitute decision maker’ for minors or other patients who are
unable to give an informed consent; and the proposed right
of healthcare providers to access eHR data under exceptional
circumstances (such as emergency) without the subject

patient’s consent.

To ensure correct diagnosis and clinical decisions, the Council
agreed that the sharable scope of eHR should not be restricted
by any device or provision on exclusion.
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The Council also agreed to the proposal that data kept in the
proposed System can be used for public health research after
de-identification under a stringent approval mechanism. In
addition, the Council suggested that a mechanism should
be put in place to monitor the use and retention of the data;
and the possibility of such a use and the relevant procedures
and safeguards should be stated clearly in the proposed
information notice handed out to patients upon their enrolment

in the proposed System.

The Council emphasised that the proposed notification of
breach must be given timely and effectively to affected or
potentially affected data subjects with advice on how they can
protect themselves in the circumstances.

It was noted that under the Personal Data (Privacy) Ordinance
(Cap 486) a data user's breach of the code of practice
approved by the Privacy Commissioner of Personal Data would
give rise to a presumption against the data user in any legal
proceedings under the Ordinance, though such a breach is not
a contravention of the Ordinance. Presumably, the proposed
specific eHR legislation is to safeguard privacy of health data
which are inherently and highly sensitive information. The
Council submitted that the provisions regarding breach of
code of practice issued by the proposed eHR Sharing System
Operating Body should not be made less stringent than its

counterpart stipulated in the Ordinance.

The Council agreed that new criminal offences should be
introduced to provide stronger deterrent against unauthorised

access to the proposed System with malicious intent.

On the other hand, the Council expressed concern over certain
issues in relation to the legal status of manual healthcare
records under the proposed eHR legislation.
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