Improving Legal Protection
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WHY THIS IS IMPORTANT

Consumer rights should be protected by law. The Council
continually keeps abreast of developments in the law that may
affect consumers' positions and welfare as users of goods and
services. The Council is also acfive in taking the initiative fo
improve and protect consumers' legal rights by submitting our

views in that regard to the Government and other relevant bodies.

WHAT WE HAVE DONE

Report on Unfair Terms in Standard Form
Consumer Contract - Follow-Up Action

Since the release of the Report on Unfair Terms in Standard
Form Consumer Confract in April last year, the Council has been
closely following up with the matter, on an on-going basis, by
reviewing the standard form consumer contracts adopted by

major traders of different industries.

letters setting out the unfair terms under their standard form
consumer contracts with reasons for the unfairess and suggestion
for their eradication were sent to a number of telecommunications
and pay TV services providers and beauty service providers.
Much to the disappointment of the Council, no positive response

had been received from the traders concerned.

Trade Descriptions (Unfair Trade Practices)
(Amendment) Ordinance 2012

The Council welcomed and fully supported the Ordinance, which
sought to regulate six typical types of unfair trade practices
commonly found in consumers' transactions, and extended the
application of the Ordinance from goods to services. With
the introduction and provision of such enforcement tools as
underfakings, injunctions, private right of action and so on,
the enforcement mechanism was expected to be effective.
The Ordinance was a positive and pragmatic response to the
recommendations made by the Council in its Report entitled

‘Faimess in the Marketplace for Consumers and Business' issued

in 2008.
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In its submission to the Bills Committee in April 2012, the
Council called for the extension of specific circumstances to be
considered in determining the effect on the average consumer of
a commercial practice fo vulnerability due fo specific misfortune or

circumstances, low educational level or financial incapacity.

Further, the Council raised concerns over another circumstance,
namely, 'the practice is likely to materially disfort the economic
behavior only of that group’, which was to be considered in
determining the effect on the average consumer of a commercial

practice.

The Ordinance set out the matters to be considered by the court
in determining whether harassment, coercion or undue influence
had been used in a commercial practice. However, it was not
clear whether the court might consider matters other than those
set out under the Ordinance. The Council urged for the removal
of this ambiguity. It was also nofed that the Ordinance defined
coercion and undue influence but not harassment. The Council
believed that a clear definition would help enforcement authority,
trader and consumer comprehend the scope and application of
the Ordinance.

The Council also submitted that compensation order should be
granted not only fo compensate financial loss, but also loss or
damage of other kinds resulting from the unfair tfrade practice

offences.

It was provided in the Ordinance that a person seeking to recover
loss or damage resulting from the conduct prohibited under the
Ordinance had to commence legal action within six years from
the day on which the cause of action relating to the conduct
accrued. The Council was of the view that the limitation period
should in appropriate circumstances, such as those involving fraud
or misrepresentation, be extended, with reference tfo the relevant

provisions of the Limitation Ordinance.

The Bill was passed in July 2012 and the Ordinance so enacted
came into effect on 19 July 2013. The Council was also invited
by the Government to and has provided comment on the draft
Enforcement Guidelines of the Cusfoms and Excise Department
and the Office of the Communications Authority before the final

version was published.
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Land Titles Ordinance: Proposed Two-

Stage Conversion Mechanism

In May 2011, the Administration proposed a Two-Stage
Conversion Mechanism for the implementation of the Land Titles
Ordinance. After discussing with the Land Registry on several
occasions, the Council submitted its views on the proposed

mechanism.

The Council welcomed the proposal that a bona fide purchaser
who acquired the property for value after full conversion would
enjoy the protection of immediate indefeasibility, whether or not

the vendor from whom he purchased was a voluntary transferee.

However, the Council has reservation on some major aspects of
the proposed mechanism. The incentive of the vendor fo fulfill his
duty to disclose overriding interests, which could be onerous and
costly, was one of the main concerns of the Council. On the other
hand, the purchaser would fend fo conduct thorough investigation
of the property and title in order fo protect his own inferest. As a
result, the conveyancing process would not be simpler than that

under the current deeds registration system.

To address the above problems, the Council suggested that (i) the
legal liability and consequence for nonulfillment of the disclosure
requirements by the first vendor should be clearly and expressly
set ouf in the Ordinance; and [ii] holders of overriding interests
with actual or constructive knowledge of the interests should be

required fo register the inferests for protection.

The Council also expressed concem over the practicality of the
proposed opt-out caution. It would lead to the preservation of
the deeds registration regime and concurrent operation of two
registration regimes. It was noted that the proposed measure was
purported fo address the conflicting views of major stakeholders
on the rectification and indemnity provisions for fraud cases.
However, the Council did not consider that such a purpose
should be aftained af the expense of the cerfainty secured by a
uniform title registration system which is the primary objective of
the Ordinance.

It was noted that the profection of Indemnity Fund was limited to
innocent displaced owner who has lost tille of property due fo
fraud that took place after the primary conversion. The Council
was of the view that there was no reason why such protection
should not be extended to innocent former owners victimised by
pre-conversion fraud. Further, the cap of indemnity of HK$30

million should be reviewed.
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Last but not least, the Council reiterated that the broad-
brush exclusion of volunteers from the protection of immediate
indefeasibility rule disregarded the fact that there were different
types of volunteers, and that the denial of protection might be

justified in some cases but not the others.

The Draft Revised Code of Practice for
Authorised Seller of Poisons

The Council has provided comments to the Department of Health
on the Draft Revised Code of Practice for Authorised Seller of
Poisons issued by the Pharmacy and Poisons Board. We have

made a number of suggestions for improving the draft code.

With regard to premises of authorised seller of poisons, the
requirements for maintenance of registered premises should ensure
not only a safe and effective working environment, but also safe
storage for pharmaceutical products in good condition. The
requirements on temperature and humidity shall be so controlled

fo suit each of the pharmaceutical products sfored in the premises.

Access to dispensing area should be restricted and reserved
for dispensing purpose only. Customers should have no right of
access fo such area. Management and confrol of equipment,
storage and stock should help avoid any inadvertent dispensing of
wrong medicine. As regards staff and supervision, we have made
suggestions for (1) ensuring consumers being aware of the time
when registered pharmacist would be available in the premises,
and (2) the training requirements on staff. For the protection of
patients and consumers, to ensure the strict observance of the

prescripfion requirements set out in the code is always important.

Working Draft of the Contracts (Rights of
Third Parties) Bill 2013

The Council has responded fo the consultation paper issued by
the Department of Justice on the working draft of the proposed
Bill. The Bill aims at enabling a third party i.e. a person not a
party fo a contract, fo enforce the contractual terms, subject to the

contracting parties manifest intention.

Under the proposed Bill, the parties are free to agree on |i)
whether a benefit under the contract is to be conferred on a third
party or if the benéfit is to be so conferred, (i) whether it is to be
enforceable by him. In view of the inequality in bargaining power
between consumers and traders, it is envisaged that traders
would impose ferms on consumers with standard form consumer

confracts to avoid such potential liability. As a result, it is likely that
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most consumer third parties would be left outside the ambit of the

proposed legislation.

Given that any comprehensive consumer protfection legislation
which provides protection of consumer third party in the event of
breach of contract will not be in place in the near future, and that
the proposed two-limb test mentioned above may not be effective
in consumer protection, the Council suggested that the proposed
Bill should give consideration to include specific provision for

consumer profection.

Consultation Paper on Adverse Possession
The Council has submitted its views fo the Law Reform Commission
on the Consultation Paper on Adverse Possession published by the

Law Reform Commission's Adverse Possession Sub-committee.

In general, the Council was supportive of the principle that under
the title registration framework, significant profection should be
given fo registered owners, and adverse possession should be

substantially restricted, if not abolished.

The Council in principle agreed that the proposed scheme set
out in the Consultation Paper was an improvement to the existing
adverse possession provisions under the Limitation Ordinance,
which fo cerfain extent may enhance profection to consumers as
registered owners and bona fide purchasers of real property.
Nevertheless, the Council found certain operational issues, such
as the requirement for notice to be given to registered owner
and the reasons required for application for adverse possession,
should be addressed. To conclude, the Council agreed fo the
recommendation that the law of adverse possession should be
recast under the prospective registered land system for better
profection of registered owners and consumers. In the meantime,
it called for consideration given discreetly on how the protection

could be put in place effectively.

Proposed Regulatory Regime for Stored
Value Facilities and Retail Payment

System in Hong Kong
The Hong Kong Monetary Authority has issued an industry
consulfation on the subject matter, and the Council was invited to

provide comments.

From the perspective of consumer protection, we have
concentrated our comments on the issues relating fo stored value
facilities (SVF).
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To ensure proper profection and management of the users' float
maintained by SVF issuers, we agreed to the proposal that a
mandatory licensing regime for SVF be introduced by legislative

amendment.

The Council was of the view that the proposed licensing regime
should be built on rights and obligations clearly defined and fair
of all the stakeholders of the SVF. Such rights and obligations

should also be adequately disclosed.

On the other hand, we noted that single-purpose SVF was not
registered under the current regulatory framework, and would not
be required to be licensed under the proposed licensing regime.
In other words, users of single-purpose SVFs are without any
profection under both the existing regulafory framework and the
proposed licensing regime. We urged that single-purpose SVFs, in
particular for those involving substantial amount of money, should

also be regulated, for the sake of consumer protection.

The Council was given to understand that a public consultation
would be conducted shortly after the reporting period. The

Council would further study the matter and respond in due course.
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