Fostering Competition And

A Fair Marketplace
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The Council undertakes research and study on various aspects of marketplace
behaviour to advocate fair competition and ensure best practices within the
marketplace. Responsible trade practices and a level-playing field are conducive to
ensuring lower prices, increased choices and higher quality of products and services,
which are all desired effects of consumer satisfaction and economic efficiency.
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Topical Issues of Competition and Trade
Practices

During the year, the Council advised the government on various
matters by way of in-depth research and studies regarding
competition and trade practices in sectors including supermarkets,
electricity and telecommunications.!! The study concerning the
grocery market, which was issued in the wake of the establishment of
the Competition Commission, called for further investigation by the
regulatory body on alleged unfair trade practices within this sector.

Competition within the Grocery Market

The Council conducted a sector wide study to assess the current
state of competition in the grocery market following press reports
concerning allegations against supermarket chains of exclusionary
practices, refusal to supply to competitors and inducement of
resale price maintenance. The study, entitled “Grocery Market
Study - Market Power of Supermarket Chains under Scrutiny”, was
issued in December 2013, and attempted to corroborate if there
was prima facie anti-competitive restrictions and abuse of market

power by supermarket chains possessing substantial market power.
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The study tracked the shopping patterns of consumers in the
grocery market, findings of which indicated that consumers shop for
fresh produce and packaged food in supermarkets and wet markets
and purchase household products and necessities in supermarkets
and other retail outlets, such as personal care chain stores and
independent drug stores. In this regard, supermarket chains compete
with different types of shops in the markets respectively for food
(pre-packaged and fresh) and household necessities.

Interviews with suppliers revealed that certain issues of trade
practices required further examination. Firstly, when negotiating
supply contracts, it appeared that suppliers had no or limited
bargaining power and may be at a disadvantaged position in
relation to retailers. Secondly, exclusivity was sometimes required
by major retailers either in the supply contract or subsequent to
the contract, limiting consumer choices within the market.

However, the study arrived at the conclusion that there was
insufficient evidence suggesting a substantial degree of market
power by either of the two major supermarkets unless supermarket
chains and personal care chains within the same corporate group,
under the relevant market of retailing of household necessities,
were treated as one entity.

In addition, there was no clear indication that resale price maintenance
was enforced within the industry, although some retailers had
allegedly tried to prevent competitors from offering discounts by
complaining to suppliers and threatening to halt trade. Major retailers
were found to engage in the production of own-brand products that
competed with the other branded goods provided by their suppliers.
Such practices forced suppliers to bear high costs of unsold goods
that consequently placed the suppliers at a disadvantage.

There were also no strong indications that the large supermarket
chains were able to dictate terms to certain suppliers or have
influence over terms that suppliers offered to smaller competitors
of the supermarkets.
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The Council called on the Competition Commission to consider
examining the issue with its investigative powers when the Competition
Ordinance comes into full operation. The Council also urged the
industry to adopt a self-regulatory scheme conducive to providing
a satisfactory form of redress for market participants who were
aggrieved with what they considered unfair practices in the sector.

It was noted also with some concern that the law of competition lacked
merger and acquisition provisions except for the telecommunications
sector. Any attempted acquisitions by supermarket incumbents of
assets to the effect that new entrants were denied the opportunity
to either enter the grocery market or increase their presence, would
not be subject to regulation. The Consumer Council noted that the
Government had undertaken to review the Competition Ordinance a
few years after the full implementation of the Ordinance.

The Council will continue to monitor the sector through
independent and rigorous market surveys and inquiries. The Council
believes pro-active measures to safeguard market competition will
soon evolve and become more apparent as the impact of market
surveillance gathers momentum within society.

Future Fuel Mix of the Electricity Market

The Council studied the development of the electricity market
with respect to the consultation of the future fuel mix policy of
electricity generation, the demand side management and the
future regulatory framework.

With environmental policy objectives on the agenda against the
backdrop of climate change and clean air in Hong Kong, which all
contribute to rising costs of fuel, the Council was of the view that it
had become more crucial than ever for energy providers to increase
information transparency and implement appropriate measures for
reducing the effects that an increase in electricity tariffs may create.

Equally important was a well-designed and practical demand
management policy which encourages consumers to save energy,
and also a fair system in which residential users can equally derive
benefits from the costs saved in respect of electricity supply as a
result of demand management policy. This should exceed the financial
incentives provided under Scheme of Control Agreements for the two
energy providers to use more renewable energy and reduce demand.

The Council supported the government’s stance that the two energy
providers should increase their social obligations by devoting their efforts
to exploring future energy developments, helping the underprivileged
by means of a tariff support scheme and driving stronger disclosure on
their commitment to the future of cleaner energy.
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While the government is contemplating new initiatives and
competition for the electricity market as early as 2018, and
with its current review of the future fuel mix, it is time for the
government to require the disclosure of a comprehensive range
of performance and financial data by the two energy providers
for public scrutiny. Full disclosure by way of separate account
reporting by different segments could enhance transparency and
provide the necessary information for formulating the possible
market reform of the electricity sector beyond 2018.

Acquisition of CSL New World Mobility Limited
by HKT Limited

The proposed acquisition of CSL by another carrier licensee, HKT
Limited (the parent company of carrier licensee HKT), raised
public concerns as to whether the acquisition would have, or likely
have the effect of substantially reducing competition within the
telecommunications market.

Further, the commitment by HKT to honour their agreement with
China Mobile after the proposed transaction, which allows China
Mobile to access 50% of 3G spectrum in the market, and with
China Mobile’s holding of a 25% share of the total 4G spectrum
and possible acquisition of additional spectrum, would make China
Mobile the biggest and possibly dominant player in the long-term.

Therefore, the Council called upon the Communications Authority (CA)
to conduct a detailed investigation to assess the potential effect of
the transaction on competition within the marketplace and investigate
the likelihood that the transaction would increase prices and lower
service quality within the mobile telecommunication service sector as
well as the possible tactical consideration of the potential coordination
between mobile carriers after the transaction.

In its submission to the CA, the Council stated that the body
should closely monitor the developments within the sector and
take necessary measures when appropriate with the ultimate goal
of promoting fair competition and safeguarding the long-term
benefits of consumers in Hong Kong.

Supply and Price of Powdered Formula

Frustrated by the surge in price and out-of-stock situation of
powdered formulas, large numbers of consumers lodged complaints
with the Council, amounting to 169 related complaints in the first
quarter of 2013, of which 64 were related to short supplies and 60
about price disputes. As the supply and price problems were largely
due to parallel traders diverting large quantities of powdered formula
away from the market, the government regulated the market by
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limiting the total net weight of powdered formula carried by a person
departing Hong Kong to no more than 1.8 kg, or two cans of powdered
formula. The limit was stipulated with amendments to the Import and
Export (General) Regulations, effective on 1 March 2013, and enforced
by the Customs and Excise Department. The Council welcomed the
government’s new measure, which resulted in a significant reduction
in the number of complaints received.

The Council continued to advocate the needs of local parents in its
collaboration with the government and different stakeholders and the
Council tendered advice to the Committee on Supply Chain of Powdered
Formula, set up by the government in July 2013 to ensure stable and
sufficient supplies of powdered infant formula for local parents.

To step up surveillance of the market situation on powdered infant
formula, the Council conducted an ad hoc survey concerning
price and supply of new born infant formula before and after the
Chinese Lunar New Year in 2014, which is seen as the peak season
for parents to stock up on the product for the long holiday.

The survey covered 18 districts, and was conducted in addition
to the regular bi-monthly surveys concerning the price of infant
formulas. The survey covering the pre-Lunar New Year period
revealed varied findings on shortages of products in different
districts, with the situation of one brand being most acute.
Findings from the survey undertaken after the Lunar New Year
revealed that the situation had improved. Subsequent to the
survey, the Council discussed the findings with relevant suppliers,
and urged them to take measures to improve the situation.

While the Council was attentive to the problems in the supply chain of
powdered infant formula, it also paid attention to the representation
of infant powdered formula in advertisements and promotional
messages. The Consumer Council actively participated in the
Department of Health’s Taskforce for contribution to the development
of the Hong Kong Code of Marketing of Breastmilk Substitutes.

Protection for Retail Investors under
Professional Investor Regime

The Consumer Council responded to a consultation paper by the
Securities and Futures Commission (SFC) regarding the proposed
amendments to the Professional Investor (Pl) Regime. On a whole,
the Council supported the SFC’s Pl review and its efforts to
improve, clarify and update the distinction between professional
and retail investors. The Council considered that concerns
about whether investors had been inappropriately classified as
‘experienced’ investors and treated as professionals and therefore
crowded out from the protection mechanisms should be addressed
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to bring about greater protection and enhance the level of trust
that investors and consumers had in the financial industry.

With regard to the Pl regime, the Council considered that the
proposals contained within the consultation paper could provide a
better level of investor protection if supported by periodic reviews
of the monetary threshold for individual Pls and application of
effective suitability requirements, compliance of intermediaries in
providing appropriate product recommendations to investors, a
client opt-in mechanism to be treated as a Pl and better product
regulations to improve disclosure standards.

The Council also urged that further efforts were needed to educate
investors with respect to the difference in the level of protection
made available under the retail/professional regulatory framework.

Outbound Package Tours without Tour Escort

In response to concerns expressed by the Hong Kong Tourism
Industry Employees General Union, the Council conveyed its views
and observations to the Travel Industry Council (TIC) over the
absence of Hong Kong tour escorts for outbound package tours.

The Council noted the upward trend for local travel agencies to
dispense with tour escorts for short-distance outbound package
tours (involving cross-border land transport only) or for tours
with patrons falling below a certain threshold (usually 15 patrons).
Consumers were not explicitly informed of the situation and
the indication contained within promotion leaflets was often
inconspicuous.

The TIC was urged to make it a requirement for travel agents to
disclose to consumers by using a larger font size on leaflets and
making verbal explanations to the fact that the tour is or may
be conducted without escorts. The Council also suggested that
the industry should offer more consumer protection in cases of
tours without escorts by allowing consumers to opt out with a full
refund while also providing a round-the-clock telephone hotline
and/or other support services.

The TIC expressed no disagreement with regards to the Council’s
comments in general, however, they were in the opinion that the
existing level of protection offered to consumers is sufficient and
therefore preferred maintaining the current arrangements.
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